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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

Be  it  Remembered,  that  on  the  26  day  of  November, 

1912,  there  was  duly  filed  in  the  District  Court  of 

the  United  States  for  the  District  of  Oregon,  an 

Indictment,  in  words  and  figures  as  follows,  to 

wit: 

[Indictment.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

UNITED  STATES  OF  AMERICA, 

vs. 

MAX  G.  COHEN, 

Defendant. 

UNITED  STATES  OF  AMERICA, 

District  of  Oregon — ss. 

The  Grand  Jurors  of  the  United  States  of  America 
for  the  District  of  Oregon,  duly  empaneled,  sworn  and 
charged  to  inquire  within  and  for  the  said  district, 
upon  their  oaths  and  affirmations  do  find,  allege  and 
present: 

That  on  to-wit,  the  9th  day  of  May,  1912,  there 
came  on  to  be  tried  before  the  Honorable  Anderson 
M.  Cannon,  United  States  Commissioner  for  the  Dis- 
trict of  Oregon,  a  certain  issue  in  due  manner  joined 
between  the  United  States  of  America  and  Jake  Gro- 
nich  upon  a  certain  charge  and  complaint  then  and 
there  pending  before  the  said  United  States  Commis- 
sioner against  him,  the  said  Jake  Gronich,  for  a  viola- 
tion of  tlie  White  Slave  Traffic  Act,  which  said  com- 
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plaint  chcirged  that  the  said  Jake  Groiiich  had  there- 
tofore on  or  about  the  8th  day  of  April,  1912,  at  Cleve- 
land in  the  state  of  Ohio,  unlawfully,  knowingly  and 
feloniously  procured  and  obtained  a  ticket  and  ticket 
and  form  of  transportation  and  evidence  of  right 
thereto  to  be  used  in  interstate  commerce  by  a  woman 
to-wit,  Esther  Wood,  in  going  from  the  said  Cleve- 
land in  the  state  of  Ohio,  to  Denver  in  the  state  of 
Colorado,  and  from  said  Denver  in  the  state  of  Colo- 
rado, to  Portland  in  the  state  and  district  of  Oregon 
and  within  the  jurisdiction  of  this  court,  for  the  pur- 
pose of  prostitution  and  debauchery  and  for  an  im- 
moral purpose,  to-wit,  that  she  the  said  Esther  Wood 
should  live  with  him  the  said  Jake  Gronich  as  his  con- 
cubine whereby  the  said  woman,  Esther  Wood,  was 
transported  in  interstate  commerce  from  Cleveland  in 
the  state  of  Ohio  to  Denver  in  the  state  of  Colorado 
and  from  Denver  in  the  state  of  Colorado  to  Portland 

in  the  state  of  Oregon. 

That  before  the  trial  of  said  issue,  the  defendant 
herein,  Max  G.  Cohen,  and  on  or  about  the  7th  day  of 
May,  1912,  at  Portland  in  the  State  and  District  of 
Oregon,  did  unlawfully,  knowingly,  feloniously  and 
corruptly  procure,  advise,  obtain  and  suborn  one 
Esther  Wood,  to  api)ear  as  a  witness  at  the  trial  and 
hearing  of  said  cause  for  the  United  States,  and  to 
give  in  evidence  before  the  said  United  States  Com- 
missioner, certain  matters  material  and  relevant  to 
the  issue  in  substance  and  lo  the  effect  following  to- 
wit: 
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That  she  the  said  Esther  Wood  had  never  prac- 
tised prostitution  in  Baker,  Oregon,  and  that  she  the 
said  Esther  Wood  had  never  practised  prostitution 
any  place  in  the  United  States,  and  that  she,  the  said 
Esther  Wood  had  never  practised  prostitution  in 
Portland,  Oregon,  and  that  she  the  said  Esther  Wood 
had  never  practised  prostitution  in  Denver,  Colorado, 
and  that  she  the  said  Esther  Wood  did  not  remember 
having  ever  received  certain  postal  cards  theretofore 
sent  to  her  by  the  said  defendant,  Jake  Gronich,  and 
that  she  the  said  Esther  Wood  did  not  remember  or 
recollect  having  written  or  mailed  certain  postal  cards 
sent  to  and  received  by  the  defendant,  Jake  Gronich. 

And  that  afterwards,  on  to-wit,  the  9th  day  of  May, 
1912,  the  said  issue  was  tried  and  heard  before  the 
said  United  States  Commissioner  and  the  said  Esther 
Wood  appeared  as  a  witness  on  behalf  of  the  United 
States  and  was  duly  sworn  by  the  said  United  States 
Commissioner,  who  was  then  and  there  an  officer 
authorized  by  the  laws  of  the  United  States  to  admin- 
ister oaths,  and  took  her  oath  as  such  witness  before 
the  said  United  States  Commissioner  that  the  evi- 
dence which  she,  the  said  Esther  Wood  would  give  at 
said  trial  and  hearing,  would  be  the  truth,  the  whole 
truth  and  nothing  but  the  truth;  and  it  did  then  and 
there  upon  said  issue,  trial  and  hearing,  become  and 
was  a  material  in([uiry  whether  she,  the  said  Esther 
Wood  had  ever  ])ractised  prostitution  in  Baker,  Ore- 
gon, and  whether  she,  the  said  Esther  Wood,  had  ever 
practised     ])rostitution     in     Portland,     (Oregon,    and 
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whether  she  the  said  Esther  Wood,  had  ever  prac- 
tised prostitution  in  Denver,  Colorado,  and  whether 
she,  tlie  said  Esther  Wood,  had  ever  practised  pros- 
titution any  phice  in  the  United  States,  and  whether 
she,  the  said  Esther  Wood  remembered  having"  re- 
ceived a  postal  card  theretofore  sent  to  her  by  the 
defendant,  Jake  Gronich,  which  said  postal  cards  were 
then  and  there  exhibited  to  the  said  Esther  Wood,  and 
whether  she,  the  said  Esther  Wood  did  remember  or 
recall  having  written  or  mailed  certain  postal  cards 
theretofore  sent  to  and  received  by  the  defendant, 
Jake  Gronich ;  and  that  the  said  Esther  Wood,  so  be- 
ing sworn  and  having  taken  her  oath  aforesaid,  upon 
the  8th  day  of  May,  1912,  at  Portland  aforesaid,  and 
upon  the  trial  and  hearing  of  said  issue  of  said  cause, 
did  wilfully,  corruptly  and  knowingly  and  contrary 
to  her  said  oath,  swear  and  depose  before  the  said 
United  States  Commissioner,  and  in  said  United 
States  Commissioners'  Court  amongst  other  matters 
material  to  the  said  inquiry,  in  substance  and  to  the 
effect  following,  that  is  to  say: 

That  she  the  said  Esther  Wood,  had  never  prac- 
tised prostitution  in  Baker,  Oregon,  and  that  she  the 
said  Esther  Wood,  had  never  practised  prostitution  in 
Portland,  and  that  she  the  said  Esther  Wood  had  nev- 
er ])ractised  ])r()slituli()n  in  Denver,  Colorado,  and 
that  she,  the  said  Esther  Wood  had  never  practised 
prostitution  at  any  place  in  the  United  States,  and 
that  she  the  said  Esther  Wood  did  n(it  remember 
ha\ing  received  certain  postal  cards  theretofore  sent 
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to  her  by  the  said  defendant,  Jake  Gronich,  and  then 
and  there  exhibited  to  said  Esther  Wood;  and  that 
she  the  said  Esther  Wood  did  not  remember  or  recol- 
lect having  written  or  mailed  certain  postal  cards 
theretofore  sent  to  and  received  by  the  defendant, 
Jake  Gronich,  and  then  and  there  exhibited  to  the 
said  witness,  Esther  Wood, 

WHEREAS,  in  truth  and  in  fact  it  was  not  and  is 
not  true  and  at  the  time  of  so  swearing  and  deposing, 
the  said  Esther  Wood  did  not  believe  it  to  be  true  that 
she  had  never  practised  prostitution  in  Baker,  Oregon, 
and  that  she  the  said  Esther  Wood  had  never  prac- 
tised prostitution  in  Portland,  Oregon,  and  that  she 
the  said  Esther  Wood  had  never  practised  prostitu- 
tion in  Denver,  Colorado,  and  that  she  the  said  Esther 
Wood  had  never  practised  prostitution  at  any  place 
in  the  United  States,  and  that  she  the  said  Esther 
Wood  did  not  remember  having  received  certain 
postal  cards  theretofore  sent  to  her  by  the  said  de- 
fendant Jake  Gronich,  and  then  and  there  exhibited 
to  her,  the  said  witness  on  the  witness  stand,  and  that 
she  the  said  Esther  Wood  did  not  remember  or  recol- 
lect having  written  or  mailed  certain  postal  cards 
theretofore  sent  to  and  received  by  the  defendant, 
Jake  Gronich,  and  then  and  there  exhibited  to  the  said 
witness,  and 

WHEREAS,  in  truth  and  in  fact  the  said  Esther 
Wood  had  practised  prostitution  in  Baker,  Oregon, 
and  the  said  Esther  Wood  had  practised  prostitution 
in  Portland,  Oregon,  and  that  the  said  Esther  Wood 
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had  practised  prostitution  at  divers  points  and  sun- 
dry places  in  the  United  States,  namely,  at  Denver, 
in  the  state  of  Colorado,  and  at  Astoria  in  the  state  of 
Oregon,  and  that  she  the  said  Esther  Wood  did  re- 
member receiving  certain  postal  cards  theretofore 
sent  to  her  by  the  said  Jake  Gronich,  and  then  and 
there  exhibited  to  her,  and  the  said  Esther  Wood  did 
remember  and  recollect  having  written  and  mailed 
certain  postal  cards  theretofore  sent  to  and  received 
by  the  said  Jake  Gronich,  and  then  and  there  exhib- 
ited to  her  the  said  Esther  Wood,  all  of  which  said 
matters  the  said  Esther  Wood  then  and  there  well 
knew. 

WHEREAS,  in  truth  and  in  fact,  the  said  Max  C;. 
Cohen  at  the  time  he  procured,  advised,  obtained  and 
suborned  the  said  Esther  Wood,  wxll  knew  that  she, 
the  said  Esther  Wood,  had  practised  prostitution  in 
r>aker,  Oregon,  and  well  knew  that  she,  the  said 
Esther  Wood  had  practised  prostitution  in  Portland, 
Oregon,  and  well  knew  that  she  the  said  Esther  Wood 
had  practised  prostitution  at  divers  and  sundr}-  places 
in  the  United  States,  to-vvit,  at  Astoria,  Oregon,  and 
at  Denver,  Colorado,  and  well  knew  that  she,  the  said 
Esther  Wood  did  remember  having  received  certain 
postal  cards  theretofore  sent  to  her  by  the  said  Jake 
(jronich,  and  which  said  postal  cards  were  at  the 
time  of  the  trial  of  said  cause,  exhibited  to  the  said 
witness,  Esther  Wood,  and  well  knew  that  she,  ih-c 
said  Esther  Wood  did  remember  and  recollect  having 
written   and  mailed  certain   postal  cards  theretofore 
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sent  to  and  received  by  the  said  Jake  Gronich,  which 
said  postal  cards  were  then  and  there  at  the  trial  and 
hearing  of  said  cause,  exhibited  to  the  said  witness; 
and  so  the  grand  jurors  aforesaid,  upon  their  oaths 
and  affirmations  aforesaid,  do  charge,  allege  and  pre- 
sent, that  Max  G.  Cohen,  on  or  about  the  7th  day  of 
May,  1912,  did  unlawfully,  knowingly,  corruptly, 
wickedly  and  maliciously  suborn,  obtain,  procure  and 
advise  the  said  Esther  Wood  to  commit  wilful  and 
corrupt  perjury  in  and  by  her  oath  aforesaid  before 
the  said  United  States  Commissioner  so  sworn  and 
taken  before  the  said  Honorable  Anderson  M.  Can- 
non, United  States  Commissioner  aforesaid,  as  to  a 
matter  and  matters  material  to  said  issue,  which  said 
matter  and  matters  the  said  Esther  Wood  did  not  be- 
lieve to  be  true  as  aforesaid,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  United  States  of 
America. 

Dated  at  Portland,  Oregon,  this  23rd  day  of  No- 
vember, 1912. 

A  True  Bill. 

GEO.  POPE, 
Foreman  U.  S.  Grand  Jury. 
ROBERT  F.  MAGUIRE, 
Assistant  U.  S.  Attorney. 

[Endorsed]  :     Indictment.     Filed  Nov.  26,  1912. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 
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And  afterwards,  to  wit,  on  the  23  day  of  January, 
1913,  there  was  duly  filed  in  said  Court,  a  De- 
murrer to  Indictment,  in  words  and  figures  as 
follows,  to  wit: 

[Demurrer  to  Indictment.] 

''In  the  Distrief  Court  of  the  United  States  for  the 
District  of  Oregon, 

UNITED  STATES  OF  AMERICA, 

vs. 
MAX  G.  COHEN, 

Defendant. 

Comes  now  the  defendant  and  demurs  to  the  in- 
dictment herein  upon  the  grounds: 

I. 
That  more  than  one    crime    is    attempted     to    he 
charged  in  said  indictment,  and  said  indictment  con- 
sisting of  one  count. 

II. 
That  the  said  indictment  fails  to  state  facts  suf- 
ficient to  constitute  a  crime. 

III. 
That  the  facts  stated  in  the  indictment  do  not  con- 
stitute a  crime. 

RALPH  E.  MOODY, 
Attorney  for  the  Defendant. 
I,  Ralph  \\.  Moody,  attorney  for  the  defendant  here- 
in, herehy  certify  that  1  have  read  the  foregoing  de- 
murrer to  the  indictment  herein,  and  that  in  my  opin- 
ion the  same  is  well  founded  in  law. 
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Dated  at  Portland,  Oregon,  this  30th  day  of  Octo- 
ber, 1912. 

RALPH  E.  MOODY. 

[Endorsed]  :    Demurrer.     Eiled  Jan.  23,  1913. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 
And  afterwards,  to  wit,  on  Monday,  the  8th  day  of 
February,  1913,  the  same  being  the  82  Judicial 
day  of  the  Regular  November  Term  of  said 
Court;  Present:  the  Honorable  R.  S.  Bean,  Unit- 
ed States  District  Judge  presiding,  the  following 
proceedings  were  had  in  said  cause,  to-wit: 

''In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

No.  5829.    February  8,  1913. 

Indictment:  Sec.  215  P.  C. 

THE  UNITED  STATES, 

V. 

MAX  G.  COHEN, 

This  cause  heretofore  submitted  upon  demurrer  to 
the  indictment  herein,  came  on  regularly  at  this  time 
for  the  ruling  and  decision  of  the  Court  whereupon 
after  due  consideration,  it  is  Ordered  that  said  de- 
murrer be  and  the  same  hereby  is  overruled. 

And  afterwards,  to  wit,  on  Monday,  the  17  day  of 
March,  1913,  the  same  being  the  13  Judicial  day 
of  the  Regular  March  Term  of  said  Court ;  Pres- 
ent: the  Honorable  R.  S.  BEAN,  United  States 
District  Judge  presiding,  the  following  proceed- 
ings were  had  in  said  cause,  to-wit: 
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[Plea  to  Indictment.] 

In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

No.  5829 

Indictment:  Sec.  126  P.  C. 

THE  UNITED  STATES  OF  AMERICA, 

V. 

MAX  G.  COHEN. 

Comes  now  the  United  States  by  Mr.  George  O. 
Mowery,  the  defendant  appearing  in  his  own  proper 
person  ;  whereupon  for  plea  to  said  indictment  charg- 
ing the  said  defendant  with  viohition  of  Section  126 
of  the  Federal  Penal  Code  the  said  defendant  says  he 
is  not  guilty. 

And  afterwards,  to  wit,  on  Wednesday,  the  4th  day  of 
June,  1913,  the  same  being  the  81  Judicial  day  of 
the  Regular  March  Term  of  said  Court;  Present: 
the  Honorable  R.  S.  BEAN,  United  States  Dis- 
trict Judge  presiding,  the  following  proceedings 
were  had  in  said  cause,  to-wit: 

[Minutes  of  Trial — Verdict  of  Jury.] 

/;/  the  District  Court  of  the  United  States  for  tJie 
District  of  Oregon. 
No.  5892 
Indiclment:  Sec.  126  P.  C. 
THE  UNITh:i)  STATES, 

V. 

MAX  (i.  COHEN. 

11iis  cause  came  on   regularly  f(^r  further  trial  al 
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this  time,  pursuant  to  continuance,  jury,  attorneys 
for  respective  parties  and  defendant  present  as  here- 
tofore ;  whereupon  Thomas  Mannix,  S.  Abrams,  D. 
Sohs  Cohen,  W.  M.  Cake,  A.  G.  RushHght,  S.  Sichel, 
N.  W.  Roundtree,  R.  W.  Schmeere,  E.  D.  Connell, 
B.  F.  Boington,  E.  Lansing,  J.  F.  Kerchma,  and  F. 
ColHer  were  sworn  and  examined  as  witnesses  on  l)e- 
half  of  the  defendant  and  thereupon  evidence  closed 
and  thereupon  defendant  moves  the  Court  for  an  or- 
der directing  a  verdict  of  not  guilty  and  thereupon 
said  motion  having  been  duly  argued  and  submitted, 
after  due  consideration,  it  is  Ordered  that  said  mo- 
tion be  and  the  same  hereby  is  overruled,  and  there- 
upon after  argument  of  counsel  for  respective  parties 
and  instructions  of  the  Court  the  jury  retire  to  con- 
sider of  their  verdict;  and  thereupon  the  jury  having 
agreed  return  into  Court  their  verdict  as  follows,  ''We, 
the  jury  duly  empaneled,  sworn  and  charged  to  try 
the  above  entitled  cause,  do  find  the  defendant  Guilty 
in  manner  and  form  as  charged  in  the  indictment. 
Dated  at  Portland,  Oregon  this  4th  day  of  June,  1913. 
Hugh  Cosgrove,  Foreman"  which  said  verdict  is  re- 
ceived by  the  Court  and  ordered  filed  and  thereupon 
it  is  ordered  that  said  defendant  be  admitted  to  bail 
in  the  sum  of  $5000.00  and  thereupon  on  motion  of 
defendant  it  is  Ordered  that  the  defendant  have  and 
hereby  is  granted  thirty  days  from  date  hereof  within 
which  to  serve  and  file  motion  for  new  trial. 

And  afterwards,  to  wit,  on  the  4  day  of  June,  1913, 
there  was  duly  filed  in  said  Court,  a  Verdict,  \v. 
words  and  figures  as  follows,  to  wit: 
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In  the  Distriet  Court  of  the  United  States  for  the 
Distriet  of  Oregon. 

No.  5829 

UNITED  STATES  OF  AMERICA, 

vs. 

MAX  G.  COHEN, 

Defendant. 

We  the  jury  duly  empaneled,  sworn  and  charged 
to  try  the  above  entitled  cause,  do  find  the  defendant 
gaiilty  in  manner  and  form  as  charged  in  the  indict- 
ment. 

Dated  at  Portland,  Oregon,  this  4th  day  of  June, 
1913. 

HUGH  COSGROVE, 

Foreman. 

[Endorsed] :    Verdict.    Filed  June  4,  1913. 

A.  M.  CANNON, 

Clerk. 
By  F.  H.  DRAKE, 

Deputy. 

And  afterwards,  to  wit,  on  Monday,  the  4th  day  of 
August,  1913,  the  same  being  the  25  Judicial  day 
of  the  Regular  July  Term  of  said  Court ;  Present  : 
the  Honorable  R.  S.  r>EAN,  Ignited  States  i:)is- 
trict  Judge  i)residing,  the  following  proceedings 
were  had  in  said  cause,  to-wit: 
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[Judgment.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

No.  5829 

Indictment:    Sec.  126  P.  C. 

THE  UNITED  STATES, 

V. 

MAX  G.  COHEN. 

Comes  now  the  United  States  by  Mr.  C.  L.  Reames, 
United  States  Attorney,  the  defendant,  Max  G.  Co- 
hen, appearing-  in  his  own  proper  person  and  by  his 
attorney  Mr.  R.  E.  Moody;  whereupon,  this  being  tlie 
time  set  for  the  passing  of  sentence,  upon  motion  of 
the  United  States  for  Judgment,  it  is  Considered,  Or- 
dered and  Adjudged  that  the  said  defendant,  Max  G. 
Cohen,  be  imprisoned  in  the  United  States  Peniten- 
tiary at  McNeil's  Island,  Washington,  for  the  term  of 
two  years  and  that  he  pay  a  fine  of  $100.00  and  that 
he  remain  imprisoned  in  said  penitentiary  until  said 
fine  is  paid  or  until  he  is  otherwise  discharged  by  law, 
and  thereupon  it  is  Ordered  that  issuance  of  commit- 
ment herein  be  and  hereby  is  stayed  for  thirty  days 
from  the  date  hereof  and  that  defendant  be  admitted 
to  bail  in  the  sum  of  $10,000,  and  it  is  further  ordered 
that  defendant  have  and  hereby  is  granted  30  days 
from  the  date  hereof  within  which  to  serve  and  sub- 
mit a  proposed  bill  of  exceptions  herein. 

And  afterwards,  to  wit,  on  the  16  day  of  Sei)tember, 
191v3,  there  was  dulv  filed  in  said  Court,  a  Rill  of 
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Excentions  in   words  and  figures  as  follows,  to 
wit: 

[Bill  of  Exceptions.] 

/;/  flic  District  Court  of  the  United  States  for  tJic 
District  of  Oreo^on. 

UNITED  STATES  OE  AMERICA, 

vs. 
MAX  G.  COHEN, 

Defendant. 

Be  it  Remembered,  That  on  the  2nd  day  of  Jime, 
1913,  the  above  entitled  cause  came  on  to  be  heard 
before  the  Hon.  Robert  S.  Bean,  District  Judge  of  the 
a1)ove-en titled  court,  the  said  Max  G.  Cohen  being* 
then  and  there  charged  with  the  crime  of  subornation 
of  perjury;  and  the  said  trial  continuing  from  day  to 
day  up  to  June  4th,  1913,  at  wdiich  time  the  said  cause 
was  submitted  to  the  jury;  and  the  said  jury  there- 
after rendered  a  verdict  finding  the  defendant  guilty. 

Clarence  L.  Reames,  United  States  District  Attor- 
ney for  the  District  of  Oregon,  and  George  Mowry, 
Assistant  United  States  Attorney,  appeared  on  be- 
half of  tlic  government,  and  Rali)h  E.  Moody  ap- 
])earc(l  on  behalf  of  the  defendant. 

I'he  facts  alleged  in  the  indictment  as  the  basis  of 
the  cliarge  were  that  the  said  defendant.  Max  G.  Co- 
lien,  on  or  al)out  May  7th,  1912,  suborned  one  I^^sther 
Wood  to  conmiit  wilful  and  corrupt  perjury,  C(M1- 
trary  to  her  oath,  l)efore  United  States  Commissioner 
Anderson   M.  Cannon,  as  to  matters     claimed     and 
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charged  in  said  indictment  to  be  material  in  said  issue, 
which  said  evidence  so  testified  to  by  the  said  Esther 
Wood  was  false  and  untrue,  and  known  to  be  false 
and  untrue  by  the  said  Esther  Wood  at  the  time  she 
so  testified,  and  known  to  be  false  and  untrue  by  the 
said  Max  G.  Cohen  at  the  said  time  he  suborned  the 
said  witness  Esther  Wood  to  commit  said  perjury; 
the  said  matters  to  which  the  said  Esther  Wood  so 
testified  before  the  said  Commissioner  were  that  she, 
the  said  Esther  Wood,  had  never  practised  prostitu- 
tion in  Baker  City,  Oregon,  or  in  Portland,  Oregon, 
or  in  Denver,  Colorado,  or  in  any  other  place  in  the 
United  States,  and  that  the  said  Esther  Wood  did  not 
remember  having  received  certain  postal  cards  which 
it  was  charged  had  passed  between  the  said  Esther 
Wood  and  the  said  Jake  Gronich;  and  the  indictment 
further  charged  that  said  false  testimony  on  the  part 
of  the  said  Esther  Wood  was  given  by  her  in  a  cer- 
tain proceeding  and  a  certain  issue  joined  between 
the  United  States  of  America  and  Jake  Gronich  upon 
a  charge  pending  before  said  United  States  Commis- 
sioner against  the  said  Jake  Gronich  for  an  alleged 
violation  of  the  White  Slave  Traffic  Act ;  the  said  Jake 
Gronich  being  charged  before  said  Commissioner  with 
having  transported  the  said  Esther  Wood  from  Cleve- 
land, Ohio,  to  Denver,  Colorado,  and  thence  to  Port- 
land, Oregon,  and  w^ith  having  purchased  for  her  the 
railway  tickets  upon  w^hich  she  so  travelled,  and  that 
he,  the  said  Jake  Gronich,  so  transported  her  for  the 
l)ur])()se  of  ])rostituti()n   and  debauchery,  and  for  an 
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immoral  purpose,  to  wit: — that  she,  the  said  Esther 
Wood,  should  live  with  him,  the  said  Jake  Gronich,  as 
his  concubine. 


The  following-  excei)tions  w^ere  duly  taken  and  al- 
lowed at  the  trial  of  the  above-entitled  cause: — 

I. 

An  exception  was  duly  taken  and  allowed  to  the  re- 
fusal of  the  court  to  direct  the  jury  to  return  a  verdict 
of  not  guilty  in  the  above  entitled  cause,  upon  the  fol- 
lowing grounds : — 

I. 

That  no  evidence  has  been  introduced  in  the  trial 
of  said  cause  upon  which  a  verdict  of  guilty  can  be 
based. 

11. 

The  evidence  which  has  been  introduced  in  this 
cause  is  not  sufficient  to  be  the  basis  of  a  verdict  of 
guilty. 

III. 

That  the  evidence  fails  to  show  that  anv  crime  has 
been  committed  by  this  defendant. 

IV. 

That  the  evidence  is  not  sufficient  to  show  that  the 
defendant  has  committed  the  crime  set  forth  in  the  in- 
dictment in  this  cause. 

To  illustrate  this  exception,  the  following  evidence 
was  given  at  the  trial  aforesaid. 

ESTHER  WOOD,  a  witness  called  by  the  govern 
mcnt»  testified  in  substance,  so  far  as  material  to  this 
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exception,  as  follows: — 

I  live  at  the  Leveiis  Hotel  in  Portland.  .My  occu- 
pation is  that  of  a  sporting  girl,  and  has  been  for  the 
last  three  years,  including  the  9th  day  of  May,  1912, 
in  Portland.  I  practised  prostitution  in  Baker  in 
June  and  July,  1911;  I  went  away  for  two  months; 
then  came  back  and  remained  for  six  weeks;  and  I 
lived  in  a  crib  at  1783  Auburn  Aven'tie,  practising 
prostitution  all  of  that  time  and  for  two  months  after 
June,  1911,  and  1  was  in  Baker  City  two  months,  and 
I  lived  in  a  crib  at  1783  Auburn  Avenue  practising 
prostitution  all  that  time  and  for  two  months  after 
June,  1911.  I  practised  prostitution  in  Portland  for 
the  first  time  in  1911  in  the  month  of  December,  at 
the  house  of  Sadis  Parker,  and  at  the  Uncle  Sam 
Hotel  at  5th  and  Couch  streets  for  about  two  weeks. 
I  practised  prostitution  in  May,  1912,  at  82)^  Third 
street,  which  is  in  the  North  end  of  Portland.  That 
was  about  the  3rd  or  4th  of  May,  for  only  one  day. 
In  Denver  I  practised  prostitution  for  two  weeks  in 
the  spring  of  1911,  and  for  about  two  weeks  in  the  fall 
of  1911,  and  for  about  two  weeks  in  April,  1912.  At 
the  latter  time  May  Swindle,  Joe  Albin,  and  my  hus- 
band, Mr.  Kramer, — known  as  Jake  Gronich, — were 
with  me. 

On  May  6th  1  lived  with  my  husband,  Jake  Gro- 
nich, at  the  Levens  Hotel,  having  come  to  Portland 
about  a  week  l^efore  with  my  husband,  Jake  (ironich, 
and  this  May  Swindle,  and  Joe  Albin;  and  I  had  lived 
with  him  for  three  years  prior  to  the  6th  of  May.     I  n 
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was  arrested  on  the  6th  of  May.  At  the  time  I  was 
out  with  a  girl  named  Rose  Heller,  and  when  I  came 
back  to  the  Levens  hotel,  the  proprietor  there,  Mrs. 
Levens,  told  me  that  my  husband  had  been  arrested 
that  night  and  that  the  detectives  were  waiting  for 
me.  She  called  u|)  Rose  Pleller,  and  T  spent  the  night 
at  Rose  Heller's  room  at  the  (Jxford  Hotel,  room  3, 
arriving  there  between  12  and  1  in  the  early  morning 
of  May  7th,  and  I  stayed  there  that  night  and  the  next 
day,  being  arrested  on  the  night  of  the  8th. 

I  saw  Mr.  Cohen  on  }vlay  7th  at  the  Oxford  Hotel 
in  Miss  Heller's  room,  about  a  quarter  after  5.  When 
he  came  in,  I  was  in  the  room  with  Sadie  Parker,  Rose 
Heller,  and  Molet  Woods.  I  wasn't  quite  sure  who 
sent  for  him.  When  he  came  in  I  was  lying  on  the 
bed  feeling  bad  and  crying,  and  as  he  entered  he  said, 
''Well,  well,  what  is  this  all  about?"  and  Sadie  Parker 
told  him  that  1  was  the  girl  with  the  two  Jewish  fel- 
lows who  had  been  arrested  at  the  Levens  Hotel, 
whereupon  Mr.  Cohen  mentioned  Gronich  and  Albin, 
and  said  he  had  seen  them  that  morning  and  that  they 
had  been  turned  over  to  the  government,  and  were 
rei)resented  by  Dawley,  a  negro  lawyer  with  whom 
Cohen  said  lie  declined  to  be  connected.  Then  Cohen 
asked  me  if  I  was  married  to  Jake  (jronich,  and  I 
hesitated  about  answering,  but  Sadie  Parker  told  me 
that  Mr.  Cohen  was  m\-  lawyer,  and  that  T  should  tell 
him  the  truth,  and  1  then  told  him  that  I  was  mar- 
ried, and  had  ])cen  in  i\)rllan(l  a  little  oxer  a  week.  I 
told  him  that   I  had  s])orted  in   i\)rtlan(l  one  day,  and 
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he  said,  ''Oh,  well,  they  won't  find  that  out."  Sadie 
Parker  then  told  Mr.  Cohen,  calling  him  by  his  first 
name,  that  I  had  worked  for  her  a  little  over  two 
weeks  the  preceding  winter,  and  Mr.  Cohen  told  Sadie 
that  she  wouldn't  have  to  tell  that.  Then  he  said, 
"They  have  to  prove  that  she  is  a  sporting  girl." 

Mr.  Cohen  then  asked  me  whether  I  had  any  tele- 
grams or  letters  in  my  trunk,  and  I  told  him  that  T 
didn't  have  any;  that  all  I  had  consisted  of  postal 
cards  at  different  places  where  I  had  worked,  and  he 
told  me,  "Well,  if  they  should  show  you  those,  just 
say  you  don't  remember."  Mr.  Cohen  asked  me  if  I 
came  direct  from  Cleveland  here,  and  I  told  him  thai 
May  and  I  had  stopped  in  Denver  and  had  a  sporting 
house  together,  and  Sadie  Parker  said  that  if  they 
scared  May,  she  would  tell  the  truth  and  get  me  up 
for  perjury,  and  I  asked  the  meaning  of  perjury,  and 
Sadie  Parker  said  to  tell  a  lie.  And  Mr.  Cohen  said, 
"She  can  deny  that  she  ever  sported",  and  then  he  said 
that  when  they  took  me  down  I  should  see  May,  be- 
cause if  May  told  that  she  and  I  had  sported  together, 
I  could  say  that  I  did  sport,  but  that  I  was  not  brought 
here  for  immoral  purposes,  and  when  I  sported  I  did 
it  of  my  own  free  will ;  and  if  May  didn't  tell  I  could 
deny  that  I  sported. 

Sadie  Parker  then  asked  Mr.  Cohen  if  he  didn't 
think  it  l)est  for  me  to  leave  to\\'n  so  they  could  not 
get  me,  and  Mr.  Cohen  said  No,  that  T  might  as  well 
go  down  and  give  myself  up;  that  they  were  bound  to 
get  me.    Then  Mr.  Cohen  said,  ''Xow,  I  will  give  you 


20  Ma>x  G.  Cohen  vs. 

my  card,  and  in  case  the}'  do  take  you,  call  me  up  no 
matter  what  time  it  is ;  you  call  me  up  when  they  come 
down  to  take  you",  and  he  wrote  down  his  'phone 
number  and  ^iwa  me  his  card. 

I  told  him  1  had  some  postal  cards  in  my  trunk 
from  different  ])laces  where  T  had  s])orted,  and  he  said, 
"When  they  show  you,  then  just  say  that  you  don't 
remember".  He  went  aw^ay  just  before  6,  leaving  his 
card,  and  saying  that  he  had  his  machine  and  was 
going  home  to  supper.  I  was  arrested  late  that  same 
night  about  half  past  10  at  the  same  room  in  the  Ox- 
ford Hotel,  and  was  taken  to  the  city  jail.  Mr.  Cohen 
told  me  at  that  time  that  he  had  a  good  stand  in  w^ith 
the  Government  people,  and  he  mentioned  the  name 
of  assistant  district  attorney  Evans.  I  told  Mr.  Cohen 
at  that  time  that  1  had  practised  prostitution  in  Bak- 
er, Oregon,  and  also  in  Denver,  Colorado,  and  that 
May  and  1  had  had  a  house  together. 

1  didn't  call  Air.  Cohen  that  night,  but  I  saw  him 
the  next  morning  at  the  city  jail,  and  he  w^anted  to 
know  if  May  was  there,  and  1  told  him  she  wasn't,  and 
he  said  that  they  would  take  me  up  that  morning  and 
that  1  shouldn't  talk  until  he  got  there,  and  should 
be  sure  and  stick  to  my  story,  lie  asked  me  whether 
1  was  married,  and  I  told  him  the  name  under  which 
1  was  married,  and  where  1  was  married,  and  he  wrote 
it  down;  and  he  asked  me  was  1  sure  that  I  had  been 
married  in  the  court  house.  1  told  him  that  I  was,  and 
was  married  ])y  the  s(|uire.  lie  then  said  that  lhe\' 
would  ha\e  lo  prove  that    I    was  a   sporting  woman. 
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and  said,  "Well,  they  have  to  prove  that  you  are  a 
sporting  woman",  and  that  I  could  deny  it,  and  could 
deny  I  had  ever  been  a  sporting  w^oman."  Mr.  Cohen 
then  told  me  to  deny  that  I  ever  was  a  sporting  wo- 
man. He  then  said  that  if  I  saw  May  down  there,  and 
she  should  sav  that  I  worked  with  her  in  Denver,  that 
T  should  say  Jake  Gronich  didn't  bring  me  here  for 
immoral  purposes,  and  what  I  did,  I  did  of  my  own 
free  will. 

I  was  taken  down  here  to  the  post  office  that  morn- 
ing and  put  in  a  room  and  sworn.  I  told  them  I  re- 
fused to  answer  and  wanted  to  see  my  attorney,  Mr. 
Cohen.  I  didn't  testify  that  day,  and  they  took  me 
back.  First  Mr.  Cohen  came  in  and  spoke  there  for  a 
while,  and  then  I  went  into  the  hall,  and  he  asked  me 
did  I  talk,  and  I  told  him  No,  and  he  said  Good.  Then 
he  asked  if  he  could  see  Mr.  Pray  a  moment,  and  Mr. 
Pray  told  him  to  come  around  to  his  office,  and  Mr. 
Cohen  told  Mr.  Pray  there  that  I  was  married  to  Jake 
Gronich.  Mr.  Pray  is  one  of  the  government  men.  I 
didn't  testify  at  all  that  morning,  and  they  took  me 
back  to  the  city  jail.  I  saw  Mr.  Cohen  the  next  morn- 
ing at  the  city  pail.  He  was  in  very  much  of  a  hurry 
and  told  me  to  stick  to  my  same  story,  and  asked  me 
had  I  seen  May.  I  told  him  No.  They  brought  me 
back  to  the  post  office  building  in  the  morning  of  that 
same  day,  after  I  had  seen  Mr.  Cohen,  taking  me  to  a 
different  room;  but  1  wasn't  sworn  that  morning,  and 
they  took  me  back  to  the  city  jail.  T  saw  Mr.  Cohen 
at  the  city  jail  that  noon,  and  he  told  me  to  stick  to  my 
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same  story,  and  that  they  would  have  the  preliminary 
hearing  at  some  time  that  afternoon,  and  he  told  me 
not  to  talk  until  he  got  there. 

They  brought  me  back  to  the  post  office  building 
that  same  afternoon,  and  ])ut  me  on  the  stand,  Mr. 
Cohen  being  present,  and  I  testified  that  afternoon  of 
May  9th  just  as  Mr.  Cohen  advised  me  to  tell.  They 
asked  me  had  I  ever  practised  prostitution  in  Baker, 
and  I  told  them  No,  knowing  at  the  time  that  I  had, 
as  a  matter  of  fact,  practised  prostitution  in  Baker, 
and  so  testifying  because  Max  Cohen  advised  me  to. 
They  asked  me  whether  I  practised  prostitution  in 
Denver.  I  said  No,  knowing  as  a  matter  of  fact  that 
I  had,  and  so  testifying  because  Mr.  Cohen  advised 
me  to.  They  asked  me  had  I  ever  practiced  prosti- 
tution at  any  place  in  the  United  States.  I  told  them 
No,  knowing  that  it  was  untrue,  and  that  I  was  swear- 
ing falsely ;  and  they  asked  me  had  I  ever  practised 
prostitution  in  Portland,  and  I  told  them  No,  know- 
ing that  I  had,  and  so  testifying  because  Mr.  Cohen 
advised  me  that  way,  and  said  it  was  the  only  way  to 
save  Jake  (ironich,  because  they  found  the  tickets  on 
him. 

At  that  examination  they  exhibited  the  postal  cards 
to  me,  which  I  recognized,  and  the  one  now  shown  me 
is  one  of  them.  It  was  sent  me  by  Jake  Gronich,  from 
Canton,  Ohio,  and  received  by  me  in  Denver,  Col. 
(Postal  card  marked  ( lovernment's  Ex.  4).  I  also 
recognize  this  card,  which  was  shown  to  me  at  that 
examination  and  which  was  received  bv  me  in  Porl- 
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land,  Oregon,  from  Jake  Gronich.  They  asked  me  at 
the  examination  had  I  ever  seen  this  card,  and  I  said 
once  No,  and  then  I  said  that  I  didn't  remember,  and 
I  knew  I  had  seen  the  card  before  and  was  swearing 
falsely.  T  so  testified  because  my  lawyer  advised  me 
to. 

Another  card  was  shown  to  me,  which  is  in  my 
own  handwriting,  and  they  asked  me  whether  it  was 
my  handwriting,  and  I  told  them  No,  and  then  I  told 
them  that  I  didn't  remember;  and  when  they  asked 
me  had  I  ever  seen  the  card  before,  I  told  them  that  I 
didn't  remember.  T  knew  at  the  time  that  I  had  seen 
it  l^iefore,  and  did  remember  it,  but  I  so  testified  be- 
cause my  attorney  advised  me  to.  The  Max  G.  Cohen 
I  have  spoken  of  as  my  attorney  is  the  defendant  here. 

When  I  was  called  before  the  Commissioner  I  gave 
the  name  of  Esther  Wood,  and  when  thev  asked  me 
if  that  was  my  right  name,  I  said  No,  my  right  name 
was  Grace  Reimers,  which  is  my  right  name,  though 
I  go  under  the  name  of  Esther  Wood  and  did  at  that 
time.  I  have  been  indicted  for  perjury,  and  the  case 
is  still  pending. 

On  cross-examination,  the  witness  testified  as  fol- 
lows:— 

The  first  time  that  I  ever  met  Mr.  Cohen  was  at 
the  Oxford  Hotel,  May  7th.  I  didn't  know  him  at  all 
before  that  time.  He  was  there  from  3.15  to  just  be- 
fore 6.  Tt  was  before  6  when  he  left  because  the  girls 
said  they  had  an  engagement  to  supper  at  6.  Mr. 
Cohen     was     there    over    half    an     hour,     but     not 
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for  an  hour.  T  didn't  send  for  him,  or  re- 
quest that  he  he  sent  for  and  am  not  sure 
who  sent  for  him  because  I  remained  in  the  room.  I 
lieard  Rose  Heller,  the  g\r\  1  stayed  with  that  night 
at  the  Oxford,  talk  about  an  attorney,  but  [  didn't 
know  she  had  sent  for  one.  She  was  there  when  Mr. 
Cohen  was,  and  I  think  but  T  am  not  sure,  that  she 
sent  for  him.  I  talked  to  him  because,  just  before  he 
came  in,  I  heard  one  of  the  girls  say  they  would  call 
him  on  the  'phone,  and  when  he  came  in  I  didn't  know^ 
he  was  for  me,  but  they  said  they  would  call  a  law- 
yer at  the  telephone,  and  I  was  lying  on  the  bed  rather 
sick,  and  he  came  in,  and  Sadie  Parker  talked  to  him 
first,  telling  him  I  was  the  girl  with  the  two  Jewish 
fellows  taken  out  of  the  Levens  Hotel.  I  said  noth- 
ing at  the  time,  and  Mr,  Cohen  said  he  had  seen  them, 
referring  to  the  two  men  who  had  been  arrested  that 
morning,  and  that  they  were  turned  over  to  the  gov- 
ernment, and  Sadie  Parker  said  she  knew  that.  Mr. 
Cohen  then  turned  around  and  said,  "Why  this  May 
is  married  to  t'  s  Joe  Albin".  I  had  not  known  that 
before.  He  then  asked  was  T  married  to  Jake  (iro- 
nich,  and  those  were  his  first  words  to  me.  I  hesi- 
tated to  answer,  but  1  told  him  I  was  married  after 
Sadie  Parker  told  me  that  he  was  my  lawyer,  and 
that   I  should  tell  him  the  truth. 

I  had  n(^t  been  arrested  at  that  time.  I  was  arrested 
that  same  night  about  lO.vSO  (May  7th).  I  retained 
Mr.  C^)hcn  tliat  afternoon  as  my  law\er.  I  paid  liim 
nothing  for  his  ser\ices.     Sadie  Parker  told  him  we 
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were  down  and  out ;  we  didn't  have  any  money,  but 
she  would  go  around  among  the  Jewish  people  and 
pick  up  a  collection,  and  she  would  pay  him.  I  didn't 
know  whether  he  was  paid  anything  or  not.  He 
asked  me  once  at  the  city  jail  if  I  had  any  money,  and 
I  told  him  No,  hut  I  told  him  I  did  get  out  that  I 
would  pay  him.  He  said  "That  is  all  right;  I  am  not 
worrying  about  that;  that  is  all  right".  I  told  him  T 
was  married  to  Jake  Gronich.  1  told  him  at  that  time 
I  had  been  practising  prostitution  in  Portland,  in 
Baker  City,  Denver,  Col.,  and  Cleveland,  Ohio.  How 
I  happened  to  tell  him  this  was  that  when  Sadie  said 
that  if  they  scared  May,  she  would  tell  everything, 
and  I  told  him  "Yes,  I  worked  with  May  in  a  house 
together  in  Denver,  and  I  have  worked  w^ith  her  back 
east."  But  he  said,  "Well,  when  you  see  her,  then  if 
she  should  tell  that,  then  you  tell  that  he  didn't  brmg 
you  here  for  immoral  purposes,  and  that  you  did  it  of 
your  own  free  will.  If  she  doesn't  tell  it,  deny  you 
sported.  That  is  the  only  way  to  save  him  because 
they  found  the  receipts,  the  railroad  ^V^kets,  right  in 
his  pockets." 

I  was  taken  that  same  night  about  10.30.  I  knew 
they  would  take  me  as  a  witness  for  him.  I  wasn't 
charged  with  any  crime.  I  was  arrested  by  a  plain 
clothes  man.  I  didn't  know  whether  he  was  a  gov- 
ernment official  or  a  city  official  except  that  they 
took  me  down  to  the  city  jail.  T  remained  in  the  jail 
all  night,  and  remained  there  until  May  9th,  and  then 
they  took  me  down  to  the  county  jail.     I  was  there  7 
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months  in  the  county  jail ;  I  was  held  as  a  witness  two 
months,  and  after  that  they  indicted  me  for  perjury. 
I  am  under  indictment  for  perjury  now,  for  perjury 
committed  at  this  hearing  before  the  Commissioner. 
They  let  me  out  of  the  county  jail  the  day  before 
Thanksgiving,  1912.  The  bail  was  $50.  of  my  own 
money.  My  bail  was  fixed  at  $1000.,  I  guess,  but  I 
didn't  have  anybody  to  go  my  bail,  and  I  think  some 
of  the  time  there  was  no  bail  set  for  me.  I  heard  it 
was  $1,000  when  I  was  indicted  for  perjury.  My  bail 
was  reduced  to  $50.  just  the  day  before  Thanksgiving. 
It  happened  to  be  reduced  to  $50.  because  I  had  been 
in  there  7  months,  and  I  told  them  I  would  not  go 
away,  I  would  stay  right  there  and  not  go 
away,  and  they  said  they  would  take  my  trunk,  but 
they  didn't  take  it,  and  that  was  all  the  money  I  did 
have.  I  didn't  have  this  $50.  when  first  arrested.  My 
husband  sent  me  $30  from  the  penitentiary,  and  I  had 
$15.  witness  fees.  The  witness  fees  were  from  the 
government.  I  think  I  got  $13  witness  fees,  then  I 
put  up  $20  of  my  own  money.  The  government  gave 
me  the  $15.  about  two  weeks  before  I  got  out  on  bail. 
I  knew  nothing  of  the  bail  being  fixed  at  $50.  until 
they  called  me  up,  and  it  was  Mr.  Evans  called  me  up, 
and  said  "Come  on  down,  I  will  speak  to  you.  Now  if 
we  leave  you  out  on  a  small  ])ail,  will  }'(.)u  run  awav?" 
And  1  told  him  1  wouldn't,  that  I  would  come  down 
and  re])ort  every  day.  Mr.  luans  was  U.  S.  District 
Attornev  at  that  lime.  To  jjet  the  $13.  from  the  j^ov- 
ernment  I  w  cut  in  with  Mr.  McSwain  for  witness  fees. 


United  States  of  America  27 

Mr.  McSwain  is  one  of  the  officials  here.  They  gave 
me  a  paper  for  witness  fees,  about  $13  when  I  went 
out  for  my  bail,  and  I  believe  I  got  some  from  the  gov- 
ernment. I  don't  remember  how  much  they  gave  me, 
— $13. — and  T  had  $35  from  my  husband,  and  v$15 
they  put  to  the  bail. 

The  next  time  I  had  a  conversation  with  Mr.  Cohen 
after  this  talk  in  the  Oxford,  was  the  next  morning  at 
the  city  jail.  That  was  after  I  was  arrested.  I  had 
not  testified  at  that  time.  The  conversation  was  held 
at  the  city  jail.  I  didn't  have  the  postal  cards  intro- 
duced in  evidence  when  I  talked  with  Mr. 
Cohen  at  the  Oxford  hotel  on  the  evening  I 
talked  with  him.  The  postal  cards  were  in 
the  Levens  Hotel  in  my  trunk.  I  told  him 
that  I  did  have  postal  cards.  He  asked  me  if  I 
had  any  telegrams  or  letters,  and  I  told  him  No,  the 
only  thing  I  had  was  postal  cards.  He  said,  ''Well, 
if  they  show  3^ou  them,  just  say  you  don't  remember". 
Mr.  Cohen  never  saw  the  postal  cards;  the  first  time 
I  saw  them,  after  seeing  them  in  my  trunk,  was  wdien 
I  got  on  the  stand  and  they  showed  them  to  me.  The 
conversation  I  had  with  Mr.  Cohen  wasn't  in  the  cell, 
Init  out  in  the  hall.  There  was  nobody  present  but 
mvself  and  Mr.  Cohen;  T  was  there  with  him  alone. 
In  that  conversation  he  asked  me  if  I  had  seen  Mav, 
and  I  told  him  No,  I  didn't  see  anything  of  her,  and 
so  he  said,  "Well  if  she  don't  come  up  and  tell  that 
you  v/orked  with  her  in  Denver  you  stick  to  your  same 
story  and  deny  that  you  ever  sported."     T  had  not  tes- 
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lified  at  all  at  that  time.  The  conversation  lasted  but 
a  short  time,  about  15  minutes.  I  then  came  up  here 
to  the  court  and  testified  before  Commissioner  Can- 
non. Mr.  Cohen  was  present  when  they  had  the  pre- 
liminary hearing; — not  that  day  but  the  next.  Air. 
Cohen  told  me  at  the  jail,  when  I  told  him  May  wasn't 
there,  that  they  must  have  her  in  the  county  jail,  and 
that  if  I  saw  her,  and  she  told  that  we  had  a  house  in 
Denver  together,  that  I  should  say  I  was  not  brought 
here  for  immoral  purposes;  but  if  May  did  not  tell, 
then  I  should  deny  that  I  had  ever  sported.  That 
was  on  the  morning  I  was  taken  down  before  the 
Commissioner,  and  Mr.  Cohen  wasn't  there,  and  Mr. 
Cohen  told  me  that  if  they  took  me  down  I  should  no 
speak  unless  he  was  present.  They  brought  me  up 
here;  Air.  Cohen  wasn't  here,  and  I  wouldn't  talk. 
Air.  Cohen  got  up  here  that  morning,  but  I  had  no 
talk  with  him  before  I  continued  my  testimony.  I 
talked  to  him  at  the  city  jail  and  at  the  court  house; 
just  as  I  got  off  the  stand,  he  went  into  the  hall  and 
asked  mc  did  1  talk,  and  I  told  him  No,  and  he  said 
(iood,  and  then  he  asked  could  he  go  to  Air.  Prav's 
office,  and  he  told  Air.  Pray  in  my  presence  that  I 
was  married  to  Jake  (ironich,  and  it  is  a  fact  that  1 
was  married  to  Jake  (ironich. 

The  first  person  llial  I  told  that  Air.  Cohen  had 
told  mc  lo  den}'  thai  I  was  a  prostitute  was  a  law\er 
I  liad  named  Miller,  and  then  1  told  AlcCuirc,  the 
l)ei)Uty  histricl  Attornc}'  the  next  da\'  after  my  hus- 
band was  taken  to  the  i)eniientiary,  and  when  I  found 
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lliat  I  had  been  indicted  for  perjury.  I  didn't  tell  Mc- 
Guire  that  until  after  1  had  been  indicted,  and  the  way 
I  happened  to  tell  him  was  that  I  went  down  there  and 
asked  him  if  I  could  plead  guilty,  and  told  him  I  had 
lied,  but  had  been  forced  to  do  it,  and  he  asked  me  by 
whom,  and  I  told  him  I  took  Max  Cohen's  advice; 
Mr.  Cohen  forced  me  to  lie. 

O.     How  did  Mr.  Cohen  force  you  to  lie? 

A.  Well,  he  told  me  up  in  the  room,  he  told  me  to 
deny  that  I  ever  sported,  and  I  didn't  see  May — of 
course  when  I  would  have  seen  her  I  would  have  seen 
if  she  did  tell  that  she  had  sported  with  me,  and  then 
I  would  have  told  I  sported,  but  I  didn't  see  her;  I 
didn't  get  no  chance  to  see  her,  and  they  put  me  on 
the  stand  and  asked  me  if  I  sported,  and  I  said  "no". 

O.  Well,  and  how  was  it  that  you  happened  to 
tell  Mr.  Maguire  that  Mr.  Cohen  told  you  to  do  this? 

A.     Why,  because  it  is  the  truth. 

Q.  I  know,  but  what  occasioned  you  to  tell  Mr. 
Maguire  that? 

h.  Well,  he  told  me  that  if  I  told  him, — he  told 
me  that  they  were  going  to  sentence  me  to  Lansing — 
to  Kansas — he  told  me  1  was  to  be  sentenced  to  Lan- 
sing, Kansas,  to  the  penitentiary,  and  I  said  "Yes,  can 
I  plead  guilty  right  away",  and  he  said,  "You  have  to 
wait  for  the  (irand  Jury",  and  I  told  him,  I  said,  "Yes, 
I  will  plead  guilty,  l)Ut",  I  said,  "I  was  forced  to  do 
so",  and  he  asked  me  then  and  I  told  him  that  I  took 
Max  Cohen's  advice. 

They  never  brought  me  on  to  ])lead  guilty,  saying 
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T  would  have  to  wait  for  the  grand  jury,  and  T  have 
never  pleaded  guilty.  I  told  them  and  admitted  that 
I  was  guilty  of  lying,  but  that  1  was  forced  to  do  so. 
I  don't  remember  for  sure  when  I  was  indicted  by  the 
grand  jury,  but  I  think  it  was  right  after  my  husband 
was  sentenced  to  the  penitentiary,  or  it  was  before. 

Q.  Why  has  not  your  case  been  brought  on  for 
trial? 

A.     Why,  I  was  to  wait  for  the  grand  jury,  I  think  ? 

'O.  Well,  I  know,  but  the  grand  jury  indicted  you 
some  several  months  ago.  Now,  why  hasn't  your 
case  been  brought  on  for  trial? 

A.  It  is  on  trial  now,  isn't  it?  It  is  on  trial  now. 
This  is  the  trial  now. 

Q.     You  imagine  this  is  your  trial  here? 

A.     1  don't  know. 

T  don't  remember  the  district  attorney  saying  any- 
tliing  to  me  about  the  trial  of  my  case;  they  sub- 
poenaed me  two  weeks  ago.  I  had  a  talk  with  them 
when  I  got  out  on  bonds,  and  they  told  me  I.  wasn't 
to  go  away  from  Portland,  and  that  I  was  under 
bonds,  and  the}'  told  me  1  was  under  bonds  for  Max 
Cohen's  trial.  1  guess  he  was  up  for  perjury  tO(X 
They  didn't  tell  me  when  my  case  was  to  be  brought 
on  for  trial.  I  don't  know  whether  I  have  had  any 
understanding  with  the  government  about  my  case. 
1  am  held  as  a  witness  now.  I  agreed  to  plead  guilt \' 
before  I  was  indicted.  I  had  no  understanding  with 
them  in  regard  to  ])leading  guilty  after  F  was  indicted. 
i\lr.    Pray  and   Mr.   Maguire  came  and  talked  to  me 
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about  my  swearing  falsely;  they  all  told  me  that  I 
was,  after  1  got  off  the  stand,  and  they  had  conver- 
sations with  me  in  the  court  house  several  times.  I 
first  told  them  about  ^Ir.  Cohen  giving  me  advice 
when  they  sentenced  my  husband,  which  was  two 
months  after  I  had  testified.  The  way  I  happened  to 
lell  them  that  was  that  I  saw  in  the  paper  that  I  was 
up  for  lying,  for  perjury,  and  I  went  down  and  asked 
if  I  could  plead  guilty,  and  told  them  I  had  lied  and 
was  forced  to  do  so  by  my  lawyer,  Max  Cohen.  The 
government  has  not  promised  me  anything  in  regard 
to  my  case,  and  I  have  no  understanding  with  them. 
I  don't  knov/  whether  I  will  be  prosecuted  for  perjury. 
I  lied,  but  I  was  forced  to  do  so.  I  have  been  indicted 
for  perjury  and  have  offered  to  plead  guilty  before  I 
was  indicted,  but  I  have  not  pleaded  guilty  and  I  am 
out  on  $50  bail.  I  was  indicted  for  perjury,  and  they 
told  me  they  would  dismiss  it  on  my  own  recogniz- 
ance, but  that  I  wasn't  to  go  away.  I  am  quite  sure 
they  used  the  word  dismiss.  The  man  who  came 
down  and  said  I  would  be  let  out  on  mv  own  recog:- 
nisance  was  Mr.  Duke  from  the  marshal's  office. 
When  I  talked  with  Mr.  Evans,  and  told  him  in  an- 
swer to  his  cjuestion,  that  I  wouldn't  run  away,  he  said 
he  would  try  to  put  my  l)ond  as  low  as  he  could,  and 
asked  nie  if  I  could  put  U])  $50.  T  told  him  Yes,  that 
was  vM  1  had.  T  dont  (luite  remember  what  Mr.  Evans 
said  about  dismissing.  I  didn't  have  any  talk  with 
Mr.  Maguire  or  Mr.  Mo  wry  when  I  went  out.  1  just 
spoke  to  Mr.   Mowry  about  my  case  Saturda}',  and 
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never  saw  him  before  then.  I  didn't  talk  with  any- 
body else  nor  with  Mr.  Maguire.  The  only  time  I 
have  talked  with  Air.  Alaguire  since  I  have  been  in 
jail  was  when  1  went  down  to  plead  guilty,  and  told 
him  about  Mr.  Cohen  telling  me  to  deny  that  I  had 
ever  sported.  I  don't  remember  talking  to  anybody 
after  Air.  Maguire.  1  talked  to  Mr.  Pray  once  after- 
wards, but  not  the  same  day.  I  have  talked  to  Air. 
Pray  a  great  many  times.  He  was  at  the  jail  (|uite  a 
few  times,  but  not  exactly  to  see  me,  and  1  spoke  to 
him  then.  Mr.  Pray  didn't  advise  me  to  testify  against 
Mr.  Cohen,  and  nobody  else  said  anything  to  me  about 
it.  *T  said  that  when  1  was  going  to  plead  guilty  that 
I  was  going  to  say  that  I  wasn't  the  cause  of  it  because 
I  was  forced  to  do  so."  i  didn't  know  whether  I  ex- 
pect to  be  sent  to  the  i)enitentiary,  but  I  know  I  am 
not  afraid.  1  have  no  promise  from  the  government. 
1  don't  know  whether  1  will  be  sent  to  the  peniten- 
tiary. 

Mr.  Cohen  was  not  acting  as  Air.  Gronich's  attor- 
ney, but  when  he  came  to  the  hotel  he  seemed  to  know 
(juite  a  l)it  about  it  because  he  told  me  that  Alay  was 
married  to  Albin,  and  1  hadn't  known  that.  1  did  jusl 
as  Mr.  Cohen  advised  me.  Cironich  was  my  husbancK 
and  of  course  1  know  1  was  si)orting  and  all,  and  he 
had  the  tickets  right  on  him.  1  didn't  think  there 
would  be  an\'  chance  to  save  him,  and  he  told  me  thai 
would  be  the  only  vva}'  1  could  save  him.  1  wasn'i 
indicted  for  any  offense  at  that  time.  I  did  as  Air. 
Cohen  adxised  me  to  d(j.     I  thought  ii  thai  would  sa\c 
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my  husband,  I  would  do  so.  I  didn't  know  anything* 
about  the  law,  and  had  never  been  to  school  in  my  life, 
and  he  told  me  that  was  the  only  way  to  save  him,  and 
I  took  his  advice. 

On  re-direct  examination,  Esther  Wood  testified  as 
follows : — 

I  didn't  know  whether  my  trunk  at  the  Levens  Ho- 
tel had  been  seized  by  the  officers  when  T  was  talking 
to  Mr.  Cohen  at  the  Oxford.  T  w^as  married  in  Cleve- 
land, Ohio,  in  the  court  house,  b}^  the  squire,  on  De- 
cember 10,  1910.  I  have  been  his  wife  ever  since  that 
marriage,  and  have  never  been  divorced. 

On  re-cross-examination,  the  witness,  Esther 
Wood,  testified  as  follows: — 

I  was  convicted  once  in  the  police  court  of  prosti- 
tution and  pleaded  guilty.  They  had  me  up  for  vag- 
rancy. I  have  been  sporting  ever  since  they  turned 
me  out  of  jail.  I  pleaded  guilty.  That  was  since  they 
let  me  loose  from  jail  up  here.  They  arrest  all  pros- 
titutes as  vagrants.  I  am  now  living  in  a  house  of  ill 
fame.  I  first  T  reported  to  the  government  pretty 
often,  and  I  think  they  know  I  am  down  in  a  house  of 
prostitution. 


ROSE  HELLER,  a  witness  called  on  behalf  of  the 
government,  testified  in  substance,  so  far  as  material 
to  this  exception,  as  follows: — 

1  am  acquainted  with  a  girl  named  Esther  Wood.  I 
have  been  sitting  here  in  the  court  room,  and  saw 
her  on  the  stand.     T  first  met  her  at  Baker  Citv  in 
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about  that.  She  told  Mr.  Cohen  herself  she  was  mar- 
ried; Mr.  Cohen  didn't  ask  her.  Mr.  Cohen  didn't  ask 
her  whether  she  had  been  sporting.  I  didn't  hear  any- 
thing about  Denver,  but  just  those  two  towns,  Baker 
and  Astoria,  that  is  all.  After  she  told  him  that,  Mr. 
Cohen  said,  "You  don't  have  to  say  that;  they  won't 
find  that  out".  He  told  her  not  to  say  that  she  had 
been  sporting.  I  can't  remember  his  exact  language. 
The  only  words  that  I  remember  are  that  she  said 
she  was  sporting  in  Baker  and  Astoria,  and  here  one 
day  for  Sadie  Parker.  Those  few  words  I  remember, 
and  Cohen  said,  "You  don't  have  to  say  you  sported", 
he  said,  "they  won't  find  you  out."  At  that  time  Es- 
ther had  not  been  arrested,  and  nobody  knew  that  she 
would  have  to  testify  any  place.  Esther  knew  that  she 
was  going  to  be  arrested  because  she  heard  that  Gro- 
nich  was, — that  the  government  had  got  in,  so  she 
knew  there  was  no  chance  for  her  to  run  away.  T  do 
not  remember  hearing  Esther  Wood  in  that  conver- 
sation say  anything  about  anything  else. 

Q.  And  when  Mr.  Cohen  told  her  that  she  should 
testify  that  she  wasn't  a  i)rostitute,  he  said  this  open- 
1\',  did  he,  in  the  i)resence  of  all  of  you? 

A.      \'es,  sir. 

O.  That  is,  he  advised  her  to  connuit  perjury, 
openl}'  in  ihe  i)rescnce  of  e\'erybody  right  arcnnid? 

A.      \'es. 

I  haven't  done  an\'lhing  for  a  whole  year,  nearl}': 
]  have  been  sick.  1  had  been  li\ing  at  the  Oxford, 
])ut  I  liave  now  moxed  to  the  Levens,  and  I  have  not 
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been  sporting  for  over  a  year.  I  have  money  of  my 
ow^n.  I  never  gave  any  w^ritten  statement  of  this 
case.  When  I  tahved  to  Mr.  Mowry  Saturday  they 
brought  out  a  written  statement  of  what  I  had  said 
when  I  was  brought  up  here  last  September,  and  they 
read  it  to  me.  I  wasn't  there  when  Esther  Wood 
talked;  I  came  half  an  hour  later?  I  never  asked  Es- 
ther Wood  what  was  going  to  become  of  her  case. 

MOLET  WOODS,  a  witness  called  on  behalf  of 
the  government,  testified  in  substance,  so  far  as  ma- 
terial to  this  exception,  as  follows: — 

I  live  at  the  Levens  Hotel,  and  my  occupation  is 
a  sporting  girl.  I  am  acquainted  with  the  defendant. 
Max  G.  Cohen.  I  have  seen  him  once,  that  was  the 
day  after  Gronich's  arrest,  either  May  6  or  7,  1912. 
I  was  in  Rose  Heller's  room  before  he  came  in.  Rose 
Heller,  Esther  Wood  and  Sadie  Parker  were  also 
there.  It  was  some  time  after  5  o'clock  before  he  ar- 
rived. I  think  he  stayed  about  half  an  hour.  I  don't 
know  whether  Sadie  Parker  or  Rose  Heller  called  for 
him.  Esther  Wood  was  on  the  bed  crying,  and  Mr. 
Cohen  said  "What  does  this  mean,  and  what  is  this 
about?"  Sadie  Parker  says,  "She  is  the  girl  of  the 
two  fellows  that  were  taken  last  night."  Mr.  Cohen 
said  "Yes,  1  just  came,  i  was  up  there  and  saw  them 
turned  over  to  the  marshal",  and  he  said,  "They  have 
a  colored  lawyer".  Sadie  Parker  asked  if  he  could 
do  anything.  He  asked  Esther  if  she  was  married, 
and  Esther  hesitated,  and  she  didn't  want  to  say  any- 
thing, and  Sadie  Parker  said,  "Msthcr,  you  can   tell 
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Max  because  he  is  your  lawyer,  and  he  can  see  what 
he  can  do  for  you",  and  Esther  didn't  want  to  tell 
him  anything  at  first,  and  finally  we  told  her,  all  of 
us,  "Go  ahead,  tell  Alax  Cohen ;  maybe  he  can  do 
something  for  you".  Esther  started  to  tell  about  her 
case,  and  she  said,  "We  came  up  here  with  this  l\Iay 
and  this  Joe",  and  he  said,  "Yes,  I  know,  I  have  heard 
May  was  married  to  him",  and  Esther  spoke  up  and 
said,  ''Is  that  so?"  She  was  kind  of  surprised,  and  he 
said,  "Yes,  I  think  she  said  she  was  married",  and  so 
Sadie  Parker  handed  Esther  $3.00,  and  she  said  I 
would  give  her  $5.,  and  we  would  see  if  we  could  not 
get  her  away  from  here.  Mr.  Cohen  said  that  would 
not  do;  ''It  is  no  use  for  her  to  go  away",  as  we  asked 
him  if  that  would  not  be  best.  He  said,  "No,  I 
wouldn't  advise  her  to  go  away;  if  she  goes  away  she 
might  just  as  well  give  herself  up  to  the  government, 
go  up  and  give  herself  up."  He  said,  "She  has  no 
chance  to  get  away",  and  Esther  had  told  him  the 
different  places  where  she  had  been,  and  she  told  him 
where  she  had  sported  one  day  here.  She  said  about 
these  different  places,  "What  will  they  do  if  they  find 
out?"  and  Mr.  Cohen  said,  "Well,  have  you  sported 
since  you  have  been  back?"  She  said,  "Yes,  I  have 
sported  one  day  on  3rd  street  since  I  have  been  back". 
Sadie  Parker  then  said,  "She  worked  for  me  last  year 
about  Christmas  day,  something  like  thai",  and  he 
said,  "They  won't  find  thai  out ;  you  can  say  you  were 
rooming  there",  and  Sadie  Parker  said,  "She  has  been 
al  Astoria",  and  Esther  Wood  si)oke  uj)  and  lold  Mr. 
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Cohen  that  when  she  was  on  her  way  out  here  she 
had  a  house  with  May  in  Denver,  and  she  said  she  was 
here  last  year  in  Baker  City,  and  sported  in  Astoria 
cind  Portland  since  she  came  back,  and  he  said,  "They 
will  have  to  prove  you  have  been  sporting;  I  don't 
think  they  can  find  out."  And  Esther  Wood  said, 
"What  will  I  do  if  they  do  find  out  ?"  He  said,  "Well, 
if  they  do  find  out,  May  has  told  you  have  (been 
sporting),  just  find  out  she  has  told.  They  might 
scare  you  and  tell  you,  but  find  out  for  yourself.  Then 
you  can  say  you  did  it  of  your  own  accord,  but  your 
husband  didn't  know  anything  about  it,  and  if  she  tells 
you  have  been  sporting,  say  that  Jake  didn't  know 
anything  about  it",  that  she  had  done  it  of  her  own 
free  will,  and  if  May  didn't  tell,  Mr.  Cohen  told  her 
to  deny  that  she  had  ever  been  sporting. 

Mr.  Cohen  asked  her  if  she  had  any  letters  or  tele- 
grams in  her  trunk,  and  she  said  she  didn't  know 
whether  she  had  any  letters  or  telegrams  or  not,  but 
thought  she  had  some  i)ostals  that  Jake  sent  her,  and 
that  they  were  in  Jake's  handwriting,  and  Mr.  Cohen 
said,  "Well,  if  they  show  you  those  postals,  you  can 
say  you  don't  remember  anything  about  them;  you 
don't  remember  them." 

On  cross-examination  Violet  Woods,  so  far  as  ma- 
terial to  this  exception,  testified  as  follows : — 

There  were  5  of  us  in  the  room  including  Mr.  Co- 
hen, and  all  the  conversation  was  held  openly  in  the 
presence  of  everybody.  Mr.  Cohen  asked  Esther  first 
how  long  she  had  been  back,  and  sh.e  said  just  a  few 
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days,  and  he  asked  her  had  she  l)een  sporting  since 
she  came  back,  and  Esther  didn't  want  to  say  any- 
thing. After  that  Esther  started  to  tell  him  that  she 
came  out  here  with  May  and  Joe  Albin.  T  told  Mr. 
Cohen  I  was  down  in  Astoria,  and  Esther  was  sport- 
ing there,  and  Mr.  Cohen  said,  "Well,  they  can't  find 
that  out;  they  will  have  to  prove  it".  And  Esther 
asked  what  she  should  do  if  May  told  that  they  had 
had  a  house  in  Denver,  and  Mr.  Cohen  said  that  she 
should  find  out  first  that  May  had  told,  and  if  May 
had  told,  that  she  could  say  that  she  did  it  without 
her  husband's  knowing  it  and  of  her  own  free  will ; 
and  that  if  Mav  didn't  tell,  she  could  denv  she  had 
been  sporting.  He  told  her  twice  she  could  deny  it. 
At  that  time  Esther  Wood  had  not  been  arrested  and 
nobody  had  seen  her. 

I  talked  to  Lawyer  Miller  and  Mr.  Maguire  and  Mr. 
Evans  after  Esther  was  arrested  for  perjury.  She  was 
in  jail,  but  was  supposed  to  get  out  the  next  day  after 
Gronich  was  sentenced.  Esther  didn't  tell  me  she 
was  going  to  plead  guilty;  I  didn't  know  anything 
about  that  when  I  went  up  to  the  jail  to  see  her.  She 
told  me  she  was  held  as  a  witness  against  Max  Cohen. 
That  was  on  the  second  day  after  Jake  C^ronich's  sen- 
tence. 

1  am  a  prostitute  and  live  at  the  Levens  Hotel. 


To  further  illustrate  this  exception,  a  c(>i)y  of  Gov- 
ernment's l^xhibit  })  is  annexed  to  this  bill  of  excep- 
tions, made  a  i)art  liereof,  and  marked  Exhibit  A. 
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Also  Exhibit  I  introduced  by  the  government,  is 
referred  to  to  illustrate  this  exception,  and  is  as  fol- 
lows:— 

UNITED  STATES  OF  AMERICA, 

District  of  Oregon. — ss. 
Complaint  for  violation  of  White  Slave  Traffic  Act. 
THE  UNITED  STATES 

vs. 
JAKE  GRONICH. 

Before  me,  the  undersigned,  a  United  States  Com- 
missioner for  the  District  of  Oregon,  personally  ap- 
peared this  day  Charles  P.  Pray,  who,  on  oath,  de- 
poses and  says  that  the  said  Jake  Gronich,  on  or 
about  the  8th  day  of  April,  1912,  at  Cleveland  in  the 
state  and  district  of  Ohio,  did  unlawfully,  knowingly 
and  feloniously  procure  and  obtain  a  ticket  and  tick- 
ets, and  form  of  transportation  and  evidence  of  right 
thereto  to  be  used  in  interstate  commerce  by  a  wo- 
man, to-wit:  Esther  Wood  in  going  from  the  said 
Cleveland,  in  the  State  of  Ohio,  to  Denver  in  the  State 
of  Colorado,  and  from  the  said  Denver  in  the  State  of 
Colorado  to  Portland  in  the  State  and  District  of 
Oregon  and  within  the  jurisdiction  of  this  court,  for 
the  purpose  of  prostitution  and  debaucher  and  for  an 
immoral  purpose,  to-wit:  that  she,  the  said  Esther 
Wood  should  live  with  him,  the  said  Jake  Gronich,  as 
his  concubine,  whereby  the  said  woman,  to-wit:  Es- 
ther Wood  was  transported  in  interstate  commerce 
from  Cleveland  in  the  State  of  Ohio  to  the  City  of 
Denver  in  the  State  of  Colorado  and  from  the  said 
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Denver  in  the  State  of  Colorado  to  Portland,  in  the 
State  and  District  of  Oregon,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided  and 
against  the  peace  and  dignity  of  the  United  States  of 
x\merica. 

And  furthermore  the  said  deponent  says  he  has 
reason  to  believe  and  does  believe  that  Esther  Wood 
and  May  Swindle  alias  May  Weller  are  material  wit- 
nesses to  the  subject  matter  of  this  complaint. 

CHARLES  P.  PRAY. 
Subscribed  and  sworn  to  before  me  this  7th  day  of 
May,  1912. 

A.  M.  CANNON, 
United  States  Commissioner. 


It  is  hereby  certified  that  the  foregoing  evidence 
and  the  other  evidence  contained  in  this  Bill,  and  the 
exhibits  hereinbefore  and  hereinafter  set  forth  con- 
tain all  of  the  evidence  material  to  the  matter  to  which 
this  exception  relates. 

II. 

An  exception  was  duly  taken  and  allowed  to  the 
introduction  of  the  complaint  against  Jacob  Gronich, 
which  said  complaint  is  (jovernment's  Exhil)it  1,  and 
is  copied  in  full  in  the  preceding  exception,  and  which 
said  complaint  is  hereby  referred  to  and  made  a  part 
of  this  cxce])li()n;  the  grounds  for  this  exception  be- 
ing that  said  complaint  is  innnaterial,  for  the  reason 
tlial  the  indictment  sets  fortli  that  on  tlie  9th  day  of 
May,  1912,  there  came  on  to  l)e  tried  before  the  Hon- 
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orable  Anderson  M.  Cannon,  United  States  Commis- 
sioner for  the  District  of  Oregon,  a  certain  issue  in 
due  manner  joined  between  the  United  States  of 
America  .md  Jake  Gronich  upon  a  certain  charge  and 
complaint  then  and  there  pending  before  the  said 
United  States  Commissioner  against  him,  the  said 
Jake  Gronich,  for  a  violation  of  the  White  Slave  Traf- 
fic Act,  which  said  complaint  so  referred  to  in  said 
indictment,  is  the  complaint  copied  in  full  in  the  pre- 
ceding exception,  and  referred  to  as  Government's 
Exhibit  1. 

To  further  illustrate  this  exception,  the  indictment 
in  the  above-entitled  cause  is  hereby  referred  to  and 
made  a  part  of  this  exception. 

It  is  hereby  certified  that  the  foregoing  evidence 
and  the  other  evidence  contained  in  this  bill,  and  the 
exhibits  hereinbefore  and  hereinafter  set  forth,  con- 
tain all  of  the  evidence  material  to  the  matter  to 
which  this  exception  relates. 

III. 

An  exception  was  duly  taken  and  allowed  to  the 
introduction  of  evidence  of  the  fact  that  Esther  Wood 
practised  Prostitution  at  Baker  City,  Denver,  Colo- 
rado, or  anywhere  else  within  the  United  States,  on 
the  ground  that  such  evidence  was  incom])etent,  irrel- 
evant and  immaterial. 

To  Illustrate  this  exception,  Anderson  M.  Cannon, 
a  witness  called  by  the  government,  so  far  as  ma- 
terial to  this  exception,  testified  in  substance  as  fol- 
lows, with  reference  to  statements  made  by  Esther 
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Wood  at  the  preliminary  hearing  conducted  by  him 
under  the  complaint  against  Jacob  Gronich,  incor- 
porated in  the  first  exception  herein,  and  which  com- 
plaint is  designated  as  Government  Exhibit  1,  and  is 
hereby  es])ecially  referred  to  and  made  a  part  of  this 
exception : 

A.  M.  CANNON 

I  am  United  States  Commissioner  for  Oregon,  also 
Clerk  of  the  United  States  Court  here.  I  remember 
the  complaint  filed  against  Jacob  Gronich.  Esther 
Wood  testified  as  a  witness  May  9,  1912.  This  oath 
was  administered  by  myself,  and  her  testimony  was 
reduced  to  writing. 

Esther  Wood  testified  that  she  did  not  practice 
prostitution  in  Baker  City,  nor  in  Denver,  Colorado, 
nor  at  any  other  place  or  at  any  other  time.  All  of  the 
testimony  of  the  said  Esther  Wood  was  given  by  her 
under  oath.  The  oath  was  the  usual  one  and  was  as 
follows: — 'You  do  solemnly  swear  the  testimony  you 
are  about  to  give  in  the  case  now  pending  wdierein 
the  United  States  is  plaintiff  and  Jake  Gronich  is  de- 
fendant will  be  the  truth,  the  whole  truth  and  noth- 
ing but  the  truth,  so  help  you  God'. 

On  cross-examination,  the  said  A.  M.  Cannon  tes- 
tified in  sul)stance,  so  far  as  relevant  to  this  excep- 
tion, as  follows : — 

l^sther  Wood  was  not  a  defendant  in  the  hearing 
before  me  held  on  the  ^)th  of  May,  \^)\2.  She  was 
a  witness  subpoenaed  by  the  government. 
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As  a  part  of  its  case  in  chief,  the  Government  of- 
fered testimony  to  the  effect  that  all  of  the  evidence 
contained  in  Government's  Exhibit  3,  hereto  attached, 
was  given  by  the  witness  Esther  Wood  under  oath  be- 
fore said  United  States  Commissioner  Anderson  M. 
Cannon  at  the  said  preliminary  hearing  of  the  said 
defendant  Jake  Gronich. 


ESTHER  WOOD,  a  witness  called  on  behalf  of  the 
government,  so  far  as  material  to  this  exception, 
testified  in  substance  as  follows: — 

I  lived  in  Baker  City,  Denver,  Colorado,  Cleveland, 
Ohio,  Astoria,  Oregon,  and  Portland,  Oregon,  and  I 
have  practiced  prostitution  in  all  these  different  plac- 
es. At  the  preliminary  hearing  under  the  complaint 
against  Jake  Gronich  before  U.  S.  Commissioner  Can- 
non, I  was  asked  whether  I  had  ever  practised  prosti- 
tution at  Baker,  or  Denver,  or  Portland,  or  any  other 
place  in  the  United  States,  and  I  answered  No,  where- 
as as  a  matter  of  fact,  I  had  practised  prostitution  in 
the  said  places.  I  gave  such  testimony  falsely  because 
the  defendant.  Max  G.  Cohen,  had  advised  me  so  to, 
do. 


It  also  appeared  from  the  testimony  that  Esther 
Wood  had  been  married  to  Jacob  Gronich  at  Cleve- 
land, Ohio,  December  10,  1910,  and  that  at  the  date  of 
the  trial  of  the  above-entitled  cause,  the  said  Jacob 
Gronich  and  Esther  Wood  were  still  husband  and 
wife,  and  liad  never  been  divorced. 
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To  further  illustrate  this  exception,  the  indictment 
in  the  above-entitled  cause  is  hereby  referred  to  and 
made  a  part  hereof. 

To  further  illustrate  this  exception,  Governments 
Exhibit  3  in  which  is  contained  all  of  the  evidence 
given  at  the  preliminary  hearing  before  Commissioner 
Cannon  v^^hich  w^as  introduced  in  evidence  in  the 
above-entitled  cause,  is  hereby  referred  to  and  made 
a  part  hereof,  and  a  copy  is  hereto  attached,  in  con- 
nection with  the  first  exception  here  in,  marked  Ex- 
hibit A. 

It  is  hereby  certified  that  the  foregoing  evidence 
and  the  other  evidence  contained  in  this  bill,  and  the 
exhibits  hereinbefore  and  hereinafter  set  forth,  con- 
tain all  of  the  evidence  material  to  the  matter  to  which 
this  exception  relates. 

IV. 

An  exce])tion  was  duly  taken  and  allowed,  on  the 
grounds  of  inc()m])etenc}',  immateriality  and  irrele- 
vancy, to  the  introduction  of  certain  postal  cards, 
marked  Government's  Exhibits  4,  5  and  6,  which  said 
exhibits  are  hereby  referred  to  and  made  a  part  here- 
of, and  c()i)ies  of  which  are  hereto  attached  marked 
Exhibits  1),  C  and  1) ;  and  an  exception  was  also  taken 
and  allowed  to  the  introduction  of  any  testimony  with 
reference  to  said  cards,  l^he  introduction  of  said  ex- 
hibits, and  testimony  with  reference  thereto,  was  al- 
lowed bv  the  court  for  the  purpose  of  showing  the 
relationshi])  between  Jacob  Gronich  and  Esther 
Wood. 
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FRANK  L.  BUCK,  a  witness  called  on  behalf  of 
the  government,  testified  in  substance,  so  far  as  per- 
tinent to  this  exception,  as  follows: — 

A  number  of  postal  cards  were  exhibited  to  Esther 
Wood  at  the  preliminary  hearing  before  United  States 
Commissioner  Cannon  on  May  9,  1912,  and  questions 
were  asked  her  about  them,  and  Esther  Wood  denied 
that  the  postal  cards  were  hers  or  that  she  had  ever 
seen  them  before,  except  as  to  one  postal  card  which 
she  said  she  saw  at  Canton,  Ohio,  but  did  not  know 
the  handwriting,  and  that  she  had  seen  another  postal 
card  at  another  place,  but  did  not  remember  where 
it  was  from ;  and  when  pressed  as  to  her  knowledge 
of  said  postal  cards,  refused  to  answer.  Asked  again 
as  to  the  handwriting  on  one  of  the  postal  cards,  Es- 
ther Wood  testified  that  she  didn't  remember  and  that 
it  was  not  in  her  handwriting,  and  that  she  didn't  re- 
member whether  she  had  ever  seen  the  card  before ; 
and  as  to  another  postal  card,  that  she  did  remember 
seeing  it. 


ESTHER  WOOD,  a  witness  for  the  government, 
in  so  far  as  jiertincnt  to  this  exception,  testified  in 
substance,  as  folows  : — 

At  the  preliminary  hearing  before  U.  S.  Commis- 
sioner Cannon  they  exhibited  to  me  the  card,  Gov. 
Ex.  4.  This  card  was  sent  to  me  from  Canton,  Ohio, 
by  Jake  Gronich,  and  T  got  it  at  Denver,  Colorado,  I 
don't  remember  just  when.  /\nother  card,  fCiov.  Ex. 
5),  was  exhibited  to  me  at  the  prelinTinary  hearing. 
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Jake  Gronich  sent  this  card  to  me  and  T  got  it  in 
Portland.  At  the  preHminary  examination  before  U. 
S.  Commissioner  Cannon,  thev  asked  me  if  I  had  ever 
seen  this  card,  and  I  remember  saying  once  Xo,  and 
again  that  I  didn't  remember.  At  the  time  I  so  testi- 
fied I  did  remember  seeing  the  card  before,  and  knew 
that  I  was  swearing  falsely,  but  so  testified  because 
my  lawyer  advised  me  to.  As  to  Gov.  Ex.  6,  at  the 
])reliminary  hearing  before  U.  S.  Commissioner  Can- 
non, they  asked  me  if  Jake  Green  sent  me  this  postal, 
and  asked  me  if  I  knew  any  fellow  named  Jake  Green, 
and  I  said  No,  and  they  asked  me  if  he  sent  it  to  me, 
and  I  said  once  No,  and  again  that  I  didn't  remember. 
At  the  time  I  did  remember.  A  card  was  exhibited 
to  me  which  was  in  my  own  handwriting,  and  they 
asked  me  if  it  was  my  writing,  and  I  said  No,  and 
they  asked  me  again,  and  I  said  I  didn't  remember, 
and  they  asked  me  had  I  ever  seen  the  card  before, 
and  I  told  them  that  I  didn't  remember,  and  at  time 
I  so  testified  I  knew  I  had  seen  it  before,  and  I  did 
remember,  and  T  so  testified  because  mv  attorney 
advised  me  to. 

When  I  talked  with  my  lawyer  Max  Cohen  at  Room 
3,  in  the  Oxford  IbUel  on  May  7th,  I  told  him  I  had 
some  postal  cards  in  m\'  trunk  from  different  ])laces 
wlicre  I  had  si)()rlcd.  He  said,  "When  they  show 
you,  just  say  thai  yoti  (h^i't  remember". 

On  cross-examination  the  witness  testified,  in  sub- 
stance, as  follows: — 

At  the  time  I  had  the  con\'ersation  with  Mr.  Colien 
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at  the  Oxford  Hotel,  he  didn't  see  these  post  cards, 
and  I  didn't  have  them  at  the  hotel;  they  were  in  my 
trunk  at  the  Levens  Hotel.  The  first  time  I  saw 
them,  after  seeing  them  in  my  trunk,  was  when  I  got 
on  the  stand  and  they  showed  them  to  me. 


It  also  appeared  from  the  testimony  that  Esther 
Wood  had  been  married  to  Jacob  Gronich  at  Cleve- 
land, Ohio,  December  10,  1910,  and  that  at  the  date 
of  the  trial  of  the  above-entitled  cause,  the  said  Jake 
Gronich  and  Esther  Wood  were  still  husband  and 
wife,  and  had  never  been  divorced. 

An  to  further  illustrate  this  exception.  Govern- 
ment's Exhibit  3,  filed  with  the  first  exception  herein 
as  Exhibit  A,  is  hereby  specially  referred  to  and  made 
a  part  of  this  exception. 

It  is  hereby  certified  that  the  foregoing  evidence, 
and  the  other  evidence  contained  in  this  bill,  and  the 
exhibits  hereinbefore  and  hereinafter  set  forth,  con- 
tain all  of  the  evidence  material  to  the  matter  to  which 
this  exception  relates. 

V. 

An  exception  was  duly  taken  and  allowed  to  the 
following  part  of  the  charge  of  the  Honorable  Court 
to  the  jury  in  the  above-entitled  cause: — 

Now,  it  appears,  or  there  is  evidence  tending  to 
show  that  Esther  Wood  was  the  wife  of  Gronich  at 
the  time  of  his  arrest,  and  had  been  for  some  time 
prior  thereto.  That  would  not  excuse  him  from  a 
violation  of  the  white  slave  traffic  act.     No  man  has 
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a  right  to  transport  his  own  wife  from  one  state  to 
another  for  the  purpose  of  prostitution,  so  the  fact 
that  she  was  his  wife  would  be  wholly  immaterial 
upon  that  inquiry  or  upon  this. 

Among  other  instructions  given  by  the  Court  to 
the  jury  was  the  following: — 

Now,  something  has  been  said  about  the  manner  in 
which  Miss  Wood  was  treated  before  the  Commis- 
sioner. Now,  I  do  not  think  that  is  very  material  in 
this  case.  If  she  was  sworn  and  testified  as  a  wit- 
ness in  that  case  and  knowingly  and  wilfully  testi- 
fied falsely,  she  committed  perjury  and  that  is  about 
all  that  is  necessary  to  be  said  about  that  matter.  It 
is  one  of  the  facts  in  the  case  and  you  have  a  right  to 
weigh  it  along  with  all  the  other  testimony  in  the 
case ;  but  however  badly  she  may  have  been  treated 
or  however  wrongly  she  may  have  been  treated  would 
be  no  justification  or  excuse  on  behalf  of  this  defend- 
ant if,  as  a  matter  of  fact,  she  committed  perjury  at  his 
request  or  his  instigation. 

The  testimonv  of  Esther  Wood,  a  witness  for  the 
Government,  was  uncontradicted  at  the  trial  that  she 
was  the  wife  of  Jake  Gronich,  the  defendant  at  the 
preliminary  hearing  before  Conunissioner  Cannon  on 
]\Iay  9,  1912,  and  held  under  the  complaint,  set  forth 
in  full  under  Exception  1,  and  hereby  referred  to  and 
made  a  ])art  hereof;  and  said  relation  of  husband  and 
wife  between  Jacob  Gronich  and  Esther  Wood  ex- 
isted at  the  time  of  said  ])reliminar\-  hearing  before 
United  States  Conunissioner  Cannon,  at  which  hear- 
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ing  appeared  the  testimony  of  the  said  Esther  Wood 
with  reference  to  her  prostitution  and  with  reference 
to  the  postal  cards,  which  testimony  is  charged  in  the 
indictment  herein  as  being  .perjured,  and  as  having 
been  suborned  by  the  defendant  herein;  and  that  the 
said  Esther  Wood  was  required  to  testify  at  the  said 
preliminary  hearing  against  her  husband,  Jake  Gro- 
nich,  over  her  objections  and  under  threats  of  punish- 
ment for  contempt  of  court  in  case  she  refused  to  tes- 
tify. 

To  further  illustrate  this  exception.  Government's 
Exhibit  3,  which  is  hereby  annexed  and  already 
marked  Exhibit  A  under  the  first  exception  herein,  is 
hereby  specially  referred  to  and  made  a  part  of  this 
exception. 

EDWARD  L.  NORRIS,  a  witness  called  on  behalf 
of  the  government,  testified  as  follows: — 

I  live  in  Denver,  Colorado.  My  occupation  is  that 
of  a  patrolman  ;  I  have  been  a  member  of  the  Denver 
police  force  for  six  years ;  I  have  been  in  the  court- 
room during  this  trial  and  have  heard  the  testimony 
of  Esther  Wood;  I  know  Esther  Wood  and  I  saw  her 
in  Denver  on  or  about  February  15,  1912,  at  which 
time  she  was  a  prostitute  and  was  carrying  on  her 
said  trade  at  a  crib  on  Morgan  street.  A  girl  by  the 
name  of  May  Swindle  was  with  her  at  that  time. 

E.  M.  HOUGHTON,  a  witness  on  behalf  of  the 
government,  testified  as  follows : — 

I  am  the  captain  of  police  at  Astoria,  Oregon,  and 
have  been  there  for  two  vears.     T  have  heard  the  tes- 
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timony  of  Esther  Wood  given  at  this  trial.  I  have 
seen  this  woman  before  in  Astoria  in  the  year  1911, 
at  which  time  she  was  carrying  on  her  trade  of  pros- 
titute in  a  crib;  she  was  there  for  about  two  or  three 
months  in  a  house  of  prostitution. 

A.  L.  LONG,  a  witness  on  behalf  of  the  govern- 
ment, testified  as  follows: — 

I  am  a  police  officer  of  the  city  of  Portland  and 
have  been  such  for  two  years;  I  remember  when  Jake 
Gronich  and  Joe  Albin  was  arrested.  I  made  the 
arrest.  The  defendant  Max  G.  Cohen  was  in  town 
at  that  time.  I  saw  the  defendant  on  May  9th  and  had 
a  talk  with  him  at  the  police  station  about  Esther 
Wood  and  her  refusal  to  testify,  and  the  defendant 
said  to  me  at  that  time:  "You  didn't  act  much  out 
of  that  girl  yesterday,  did  you?"  I  said  "No,  not 
much",  and  he  said  "You  don't  get  much  out  of  my 
clients  unless  you  get  ahold  of  them  before  I  do".  He 
said  to  me,  'Tf  you  get  anything  out  of  my  clients, 
you  have  to  get  ahold  of  them  before  1  do." 


It  is  hereby  certified  that  the  foregoing  exhibits 
and  evidence  contained  in  this  bill  of  exceptions  con- 
tain all  of  the  evidence  material  to  the  matter  to  which 
this  exception  relates. 

UNITED  STATES  OE  AMERICA, 
District  of  Oregon, — ss. 
The   foregoing  Amended    l)ill   of   Excej^tions  con- 
tains all  the  proofs  made  and  cxidcnce  adduced  and 
proceedings  had,  affecting  I  he  matters  t(^  which  ex- 
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ceptions  relate,  before  me,  R.  S.  Bean,  Judge  of  the 
District  Court  of  the  United  States  for  the  District 
of  Oregon ;  and  now,  that  the  foregoing  matters  may 
be  made  a  part  of  the  record,  the  undersigned.  Judge 
of  the  District  Court  of  the  United  States  for  the 
District  of  Oregon,  doth  hereby  allow,  settle  and 
sign,  within  the  time  allowed  by  the  law,  and  the  ex- 
tension thereof  granted  by  the  undersigned,  and  in 
conformity  with  the  order  of  this  court,  this  foregoing 
Amended  Bill  of  Exceptions,  and  orders  the  same  to 
be  filed. 

Dated  the  3rd  day  of  September,  1913. 

R.  S.  BEAN, 
Judge  of  the  District  Court  of  the 
United  States,  for  the 
District  of  Oregon. 
GOVERNMENT  EXHIBIT  3 
Statement  of  Esther  Wood. 
'Questions  by  Mr.  MAGUIRE. 

Q.     Your  name  is  what? 

A.     Esther  Wood. 

Q.     How  old  are  you? 

A.     24. 

Q.     What  has  been  your  place  of  residence? 

A.     I  refuse  to  talk  any  further. 

Q.     On  what  ground? 

A.     Until  I  see  my  lawyer. 

Mr.  MAGUIRE:     She  has  already  consulted  with 
him  once. 

Mr.  CANNON  I     \'ou  might  (|uestion  her  and  find 
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out  why  she  does  not  want  to  testify. 

Miss  WOOD:  I  will  not  speak  to  you  until  I  see 
him. 

O.  On  what  ground?  Why  don't  you  want  to 
testify?  Why  don't  you  want  to  talk?  Have  you 
any  reason  for  not  testifying?  You  understand,  Miss 
Wood,  do  you  not,  that  this  a  judicial  inquiry  and  you 
are  now  in  the  presence  of  a  commissioner  who  has 
autliority  under  the  law  to  administer  oaths  and  ex- 
amine witnesses,  so  that  you  have  been  called  to  the 
stand  and  must  give  some  reason  for  not  testifying, 
other  than  the  fact  that  vou  want  to  talk  to  vour  at- 
torney.    Did  your  attorney  advise  you  not  to  testify? 

A.     No,  sir. 

Q.     Have  you  talked  with  your  attorney? 

A.     Yes,  not  very  long. 

Mr.  MAGUIRE:  If  the  court  please,  the  witness 
has  talked  with  her  attorney  on  two  different  occa- 
sions; once  in  Mr.  Pray's  office  and  once  in  the  city 
jail. 

y\v.  CAXNON:  Vou  understand  y(ni  can  he  pun- 
ished for  your  attitude? 

A.     Yes,  sir. 

'Q.  I^o  }<)U  ])refer  to  be  punished  and  ke])t  in  jail 
rather  than  testify? 

A.      ^'es,  sir. 

O.  Very  well,  tlien,  Miss  W(^()d,  this  is  probabi}' 
what  will  hapi)en  to  you  unless  you  do  testify.  ^'()U 
will  pr()])al)1y  liavc  lo  go  to  jail  for  an  indefinite  tirjc, 
if  \ou  i)rePcr  to  do  that   rather  than   answer  simple 
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questions. 

Mr.  STEPHENSON:  If  you  please,  Commission- 
er— 

-..Mr.  MAGUIRE:  If  the  court  please,  I  prefer  to 
pursue  this  inquiry  direct  and  then  let  counsel  do  his 
questioning.  If  the  witness  has  any  privilege  she 
wants  to  claim,  let  her  claim  it  herself. 

Mr.  STEPHENSON:  I  think  under  the  Federal 
authorities,  the  witness  is  not  compelled  to  testify 
either  for  or  against  this  defendant. 

Mr.  MAGUIRE:  Until  that  develops.  If  she  re- 
fuses to  testify  I  can't  develop  anything. 

O.     What  is  your  name? 

A.     I  refuse  to  talk.     1  have  told  you  once. 

O  How  Old  are  you?  Do  you  refuse  to  answer 
that  ?  Where  have  you  lived  in  the  last  two  years  ? 
Do  you  refuse  to  answer  that  question  also? 

A.     Yes,  sir. 

Q.     On  what  ground? 

Mr.  CANNON :  I  don't  think  there  is  any  use  pur- 
suing this  hearing  any  further.     I  think  I  will — 

Mr.  STEPHENSON:  I  would  like  permission,  if 
your  honor  please,  to  ask  the  witness  one  question. 

Mr.  MAGUIRE:  If  the  court  please,  I  object  to 
that.  The  Government,  I  think,  has  subpoenaed  this 
witness,  and  as  she  has  refused  to  testify,  there  is  no 
chance  for  any  cross-examination. 

Mr.  CANNON:  I  presume  that  is  technically  cor- 
rect, although  1  don't  care  to  put  an  incompetent  wit- 
ness in  jail,  if  she  is,  as  a  matter  of  fnct  incnmjK^tcnt. 
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Mr.  STEPHENSON :  T  will  ask  her,  if  vour  honor 
please — 

Mr.  MAGUIRE:  If  the  Court  please,  I  object.  I 
am  i)ertectly  willing-  to  ask  the  questions  of  my  wit- 
ness. 

O.     I  will  ask  you  again,  what  is  your  name? 

A.     I  have  told  you  once. 

0.     Your  age  is  24  years,  is  that  correct? 

A.     Yes,  sir. 

Q.  Where  have  you  lived  in  the  last  two  or  three 
years? 

A.     I  refuse  to  answer  any  further. 

Mr.  CANNON  :  That  does  not  have  anything  to  do 
with  this  case. 

A.     1  refuse  to  answer. 

Q.  Upon  what  ground  ?  Why  do  you  refuse  to  an- 
swer? It  has  nothing  to  do  with  this  defendant  or 
with  this  case  in  any  way.  As  far  as  I  can  see,  it  is 
purely  preliminary.  If  they  ask  you  a  question  that 
you  think  will  compromise  you  in  any  way,  you  may 
stop.  This  is  a  very  simple  question  and  I  think  you 
ought  to  answer  it,  unless  you  have  simply  made  up 
your  mind  to  be  stubborn. 

A.  I  will  answer  all  the  questions  as  soon  as  I  have 
seen  my  attorney.  I  haven't  talked  to  him.  I  was 
very  ill.     I  didn't  talk  to  him. 

Mr.  MAGUIRE:  Iler  attorney  has  been  notified 
of  the  time  of  the  hearing  and  he  lias  already  loKI 
Mr.  IM-ay  and  myself  over  the  telephone  that  he  had 
advised  her  to  lell  the  truth  about  the  matter,  so  there 
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is  no  excuse  for  her  attitude. 

Mr.  CANNON:  If  she  is  incompetent,  there  is  no 
use  for  me  to  commit  her. 

Mr.  MAGUIRE:  She  is  not  incompetent.  I  be- 
Heve  counsel's  position  is  this;  that  she  is  incompetent 
to  testify  against  this  defendant  because  there  may 
be  a  marriage  relation  claimed  between  them.  (Cases 
cited,  etc.) 

Mr.  CANNON:     I  understand  that  is  the  rule. 

Mr.  STEPHENSON  :  If  vour  honor  will  allow^  me 
to  ask  the  witness  a  question.  Miss  Wood,  I  ask  you 
whether  it  is  a  fact  or  not  that  you  are  married  to  the 
defendant,  Gronich? 

A.     I  will  let  vou  know  later  on. 

Mr.  CANNON:  I  will  do  this.  I  will  take  this 
case  under  a(h'ise?"ncnt,  and  this  witness  will  be  com- 
mitted tr  ihe  couniy  jail  pending  a  decision  in  the 
matter,  and  I  don't  know  just  when  I  will  be  able  to 
decide  it.  and  lier  bond  will  be  fixed  at  $2,500. 

Mr.  STEPHENSON:  Now  your  honor  has  fixed 
the  bail  in  the  case  of  United  States  v.  Albin  at  $4000; 
that  was  temporary. 

Mr.  CANNON  :  I  fixed  his  bail  yesterday  morning 
at  $4000. 

Mr.  STEPHENSON :  Can  your  honor  reduce  this 
bail  at  this  tune? 

Mr.  Cannon:    1  cannot  do  it  now. 

Mr.  STEPHENSON:  You  have  not  committed 
this  defendant? 

Mr.  CANNON:     No,  T  have  not. 


f»8  Max  G.  Cohen  vs, 

\\v.  STEPHENSON:     Do  I  understand  the  gov- 
ernment concludes  offering  evidence  at  this  time? 
Mr.  MAGUIRE:    No,  the  case  is  continued. 
Mr.  CANNON:     Do  I  understand  this  is  all  the 
lestimony  you  have? 

^\\\  MACjUIRE:  There  will  be  testimony  coming 
from  Denver. 

Mr.  STEPHENSON:  If  the  government  intends 
to  conclude  at  this  time,  I  would  like  to  ask  of  the 
Government  the  reason  why  he  feels  this  defendant 
ought  to  be  held  to  the  (jrand  Jury. 

:\Ir.  MACiUIRE:  I  have  not  held;  I  merely  took 
the  case  under  advisement  at  this  time. 

Mr.  MAGUIRE:  I  think,  if  the  court  please,  that 
I  will  ask  for  a  continuance  of  this  case  pending  some 
decision  one  way  or  the  other  as  to  her  being  in  con- 
tempt, and  it  may  be  quite  likely  she  will  change  her 
mind  when  she  understands  more  fully. 

Mr.  CANNON:  1  think  she  will.  1  will  continue 
the  case  and  you  can  call  it  up  at  any  time  you  see  fit. 
]vlr.  COHEN:  If  the  court  please,  I  represent  this 
witness  in  this  case.  I  don't  know  what  p()siti(^n  the 
government  here  decides  to  take  in  this  matter  in  ref- 
erence to  this  witness  at  all.  She  has  certain  rights 
and  must  be  protected,  and  I  don't  intend  to  let  those 
rights  be  violated  in  any  way.  If  the  Government 
desires  anything  that  is  ])ertinent  to  any  issue,  I 
would  like  to  know  il  and  if  satisfactory  and  it  does 
not  affect  the  rights  of  the  witness  here,  \  ha\e  no 
objections.     Do  1  tniderstand,  Mr.  Gann(ui,  you  have 
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given  her  g-eneral  advice  in  answering  questions  on 
the  stand  regarding  anything  that  might  incriminate 
her  in  any  way,  shape,  manner  or  form? 

Mr.  CANNON:    Yes. 

Mr.  MAGUIRE:     Do  I  understand  you  want  to 
reopen  this  case? 

Mr.  COHEN:     I  say  that  openly.     I  don't  take  it 
up  with  any  threats  with  any  contempt  proceedings 
That  is  not  the  contention  I  make,  I  am  doing  it  for 
friends. 

Mr.  MAGUIRE :    I  just  wondered  whether  you  had 
given  your  chent  advice  not  to  answer  questions. 

Mr.  COHEN:    Certainly,  against  the  ruling  of  the 
court. 

Mr.  MAGUIRE: 

O.     Where  have  you  been — where  has  been  your 
place  of  residence  your  address  in  the  last  three  years? 

A.     Cleveland,  Ohio,  for  the  last  three  years.    Not 
all  the  time  I  have  been  there. 

Q.     When  did  you  leave  Cleveland? 

A.     I  left  Cleveland — I  don't  remember  the  date. 

O.     About  how  long  ago. 

A.     About  five  weeks  ago. 

Q.     How  long  had  you  been  in  Cleveland  before 
then  ? 

A.      I  liad  been  there  off  and  on  for  the  last  5  or  6 
years. 

O.     Had  vou  ever  been  out  on  this  coast  before? 

A.     Yes,  sir,  once  before. 

O.     Where  had  vou  been  out  here? 
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A.     Why,  I  liave  been — 

Mr.  COHEN:  Now,  I  object- 
Mr.  MAGUIRE:  Now,  if  the  Court  please,  coun- 
sel is  not  in  this  case  at  all.  He  is  not  representing 
this  defendant,  and  he  has  no  place  here  at  all.  Coun- 
sel's interference  is  resented  and  I  shall  ask  the  Court 
for  a  ruling. 

Mr.  CANNON:  Counsel  cannot  claim  the  privil- 
ege for  her. 

Mr.  COHEN:  1  don't  understand  what  position 
the  government  is  going  to  take  in  this  matter  at  all. 
I  simply  ask  for  her  privilege.  She  does  not  under- 
stand it  and  asks  to  be  represented  by  counsel.  She 
has  a  right  to  advice,  I  suppose?  Has  she  asked  that 
of  ihe  court  ? 

Mr.  CANNON:  f  have  advised  her  that  when- 
ever she  feels  that  she  is  incriminating  herself  she 
need  not  answer. 

Mr.  COHEN:  I  want  the  record  to  show  whether 
this  witness  has  asked  whether  she  be  entitled  to 
counsel. 

Mr.  MAGUIRE:  \  object  to  counsel's  statements. 
He  is  not  in  this  case  at  all  one  way  or  the  other.  He 
is  nothing  more  than  a  bystander  and  is  interfering 
w  ilh  the  prosecution  of  justice.  Now,  if  you  will  an- 
swer my  (juestions.  Miss  Wood.  Do  you  remember 
the  (jucstion  ? 

A.     No,  sir. 

O.  How  long  were  you  in  OregtMi  and  where  did 
vou  stay? 
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A.  I  have  been  here — I  will  tell  you  the  dates  in  a 
minute.     I  have  been  here  about  tw^o  w^eeks. 

O.     Have  you  ever  been  here  before? 

A.     No,  sir,  not  in  Portland. 

'Q.     Where  at  in  Oregon? 

A.     I  refuse  to  answer  that  question. 

O.  On  what  ground  do  you  refuse  to  answer  that 
question  ? 

A.  I  have  not  been  out  in  this  state  before,  not 
lately. 

Q.     How  long  ago  was  it  you  were  out  here? 

A.     I  do  not  remember. 

Q.     1,  2  or  3  years  ago — how  long? 

Mr.  CANNON :    Well,  go  ahead. 

Mr.  MAGUIRE:  Please  answer  the  question,  Miss 
Wood. 

A.     I  don't  know — last  summer. 

'Q.     Where  did  you  live? 

A.     At  Baker  City,  Oregon. 

Q.     Did  you  ever  live  here  any  place  in  the  state? 

A.     No,  sir. 

Q.  Were  you  ever  in  Portland^  before  this  last 
trip? 

A.     No,  sir. 

O.  Have  you  ever  been  at  the  Levens  Hotel  here 
in  Portland  before  this  particular  trip? 

A.     No,  sir. 

Q.     Have  you  ever  been  in  Portland  before? 

A.     I  went  by — T  didn't  stop  here. 

O.     You  know  the  defendant  in  this  case? 
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A.  No,  sir,  I  do  not. 

Q.  I  mean  Jacob  Gronich. 

A.  Yes,  sir. 

'O.  How  loni>"  have  vou  known  him? 

A.  T  have  known  him  as  long  as  I  have  been  mar- 
ried to  him. 

Q.  Did  you  ever  know  him  before? 

A.  Yes,  sir,  not  very  long. 

Q.  Where  did  you  meet  him? 

A.  Cleveland,  Ohio. 

Q.  Were  you  ever  in  Astoria,  Oregon? 

A,  No,  sir. 

O.  Were  you  ever  in  Astoria,  Oregon,  during  the 
years  1910  and  1911? 

A.  No,  sir. 

Q.  When  in  Baker,  where  did  you  live — what  was 
vour  adress? 

A.  1797  Auburn  Ave. 

Q.  On  what  is  known  as  "The  Nile"  there,  isn't 
it? 

A.  I  don't  know. 

'O.  Did  you  ever  hear  of  the  Xilc  in  liaker,  Orc- 

A.  No,  sir. 

0.  Did  you  practice  prostitution  in   r>aker,  (Ore- 


gon: 


gon  ? 


A.  No,  sir. 

O.  At  no  time? 

A.  No,  sir. 

Q.  Have  you  ever  practiced  prostitution  any  place 
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in  the  United  States? 

A.  No,  sir. 

Q.  Did  you  ever  rustle? 

A.  No,  sir. 

Q.  Were  you  ever  in  Denver,  Colorado?  ^ 

A.  Yes,  sir. 

O.  When  w^ere  you  there? 

A.  2  weeks  ago. 

Q.  Were  you  there  in  January  of  1912? 

A.  No,  sir. 

■Q.  You  weren't  in  Denver  in  January  of  1912? 

A.  No,  sir. 

Q.  Did  you  ever  hear  of  2030  Market  street,  Den- 
ver? 

A.  No,  sir. 

0.  I  will  ask  you  if  you  ever  saw  this  postal  card 
before? 

A.  No,  sir,  it  is  not  mine. 

Q.  Did  you  ever  see  it  before? 

A.  No,  sir. 

Q.  I  will  ask  you  if  you  ever  saw  this  postal  card 
before? 

A.  Yes,  sir. 

Q.  Where  did  you  see  it? 

A.  I  think  it  was  Canton,  Ohio. 

O.  Whose  handwriting  is  that? 

A.  I  don't  know. 

'Q.  You  don't  recognize  that  as  being  the  hand- 
writing of  anyone  you  ever  knew? 

A.  No,  sir. 
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Q.  Did  you  ever  see  this  postal  card  on  any  other 
occasion  or  in  any  other  place? 

A.  Yes,  I  have  seen  it,  but  I  don't  remember  where 
that  is  from. 

Q.  Don't  you  remember  who  sent  it  to  you? 
Where  did  you  get  hold  of  it? 

A.     Why— 

Q.     What  were  you  going  to  say? 

Mr.  MAGUIRE:  I  wish  the  court  would  advise 
this  witness  to  speak  up. 

Mr.  CANNON:  Please  answer.  Miss  Wood  and 
say  whether  you  ever  got  it.  You  know  whether  it  is 
your  or  not,  don't  you?  Is  that  yours?  Is  that  your 
postal  card?    Was  it  sent  to  you? 

A.     I  refuse  to  answer. 

Q.     On  what  ground? 

A.     I  don't  remember. 

Mr.  MAGUIRE:  Isn't  it  a  fact  you  got  that  in 
Denver? 

A.      I  don't  remember. 

Q.     Did  you  get  any  mail  in  Denver? 

A.  Not  since  I  have  been  there.  Since  2  weeks 
ago. 

O.  \\)U  did  not  get  any  mail  in  Denver  in  Janu- 
ary, 1912?    Answer  that  please. 

A.      I  don't  remember. 

'O.  Where  were  you  in  January,  1912,  more  par- 
ticularly on  the  29th  day  of  January,  1912,  up  to  the 
lOlh  of  February,  1912. 

A.      1  do  not  remember. 
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O.     You  don't  know  where  you  were? 

A.     I  don't  remember. 

Q.  Where  did  you  leave  a  month  ago  during 
April,  1912? 

A.     In  Cleveland,  Ohio. 

O.     When  did  you  leave  Cleveland? 

A.  I  left  there;  it  is  about  4  or  5  weeks  ago.  I 
don't  just  remember  the  date. 

O.     And  whom  did  you  leave  there  with? 

A.     With  my  husband. 

O.     Who  is  your  husband? 

A.     Jake  Gronich. 

O.     What  is  his  name? 

A.     Jake  Kramer. 

'O.     At  first  didn't  you  say  Green? 

A.     No,  sir,  I  said  Kramer. 

O.     T  think  you  said  Green. 

A.  No,  sir,  I  said  Kramer.  I  didn't  know  any- 
body by  the  name  of  Green. 

O.  Do  T  understand  you  to  say  that  you  don't 
know  anybody  by  the  name  of  Green?  Who  is  the 
man  you  sent  that  card? 

A.     I  don't  remember. 

O.      Vou  don't  know  who  it  was? 

A.     No,  sir. 

O.  You  don't  know  any  man  by  the  name  of  Jake 
Green?  Is  the  defendant  here  Jake  Gronich,  or  Kra- 
mer, or  does  he  go  under  the  name  of  Green? 

A.     No,  sir. 

O.     Did  vou  ever  hear  that  name  at  all? 
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A.     No,  sir. 

Q.     Whose  handwriting  is  on  this  postal  card? 

A.     I  don't  know.     I  don't  remember. 

"0.     Look  at  it.     Isn't  that  your  handwriting? 

A.     No,  sir. 

Q.  Write  Esther  Wood.  Write  Jake  Green.  Now 
write  these  words,  ''That  is  no  He".  Didn't  you  write 
that? 

A.     No,  sir. 

O.  Look  at  it  again  and  see  if  it  doesn't  look  just 
exactly  as  you  have  written  it  there. 

A.     Lots  of  people  write  the  same. 

Q.     You  would  swear  that  you  didn't  wTite  that? 

A.     Yes,  sir. 

O.     You  are  sure  of  that? 

A.     I  don't  remember  the  postal. 

O.  Whose  handwritine:  is  that?  Do  vou  swear 
you  didn't  write  that  at  all? 

A.  I  don't  remember.  It  hasn't  been  mailed  to  me. 
I  don't  remember. 

O.  Who  wrote  on  this  card  which  is  entitled  "A 
little  bit  of  fancy  work"? 

A.      I  don't  know. 

O.     Is  that  your  handwriting? 

A.     I  don't  remember. 

Q.      Does  it  look  like  yours? 

A.      1  don't  know. 

Q.     Does  it  look  like  yours? 

A.     I  don't  remember. 

O.      I  didn't  ask  vou  that.     I  asked  vou  whether 
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this  handwriting  looked  Hke  your  handwriting.  Do 
you  know  whether  you  wrote  this  or  not? 

A.     No,  sir,  I  don't  remember. 

O.     Did  you  ever  see  that  postal  card  before? 

A.     I  don't  remember. 

O.     Do  you  remember  seeing  that  card  before? 

A.     I  remember  seeing  it. 

Mr.  MAGUIRE:  I  wish  the  Court  would  advise 
her  regarding  false  swearing. 

Mr.  CANNON:  You  must  understand  that  al- 
ready you  are  under  oath  here,  and  being  under  oath, 
you  are  expected  to  tell  the  truth;  when  you  do  say 
anything,  tell  the  truth  about  it,  and  if  you  don't  you 
subject  yourself  to  penalties  for  perjury  and  false 
swearing. 

Mr.  COHEN:  I  want  to  interject,  if  I  may  with 
the  Court's  permision,  that  I  wish  counsel  would  ex- 
plain to  this  woman.  She  is  extremely  nervous  and 
suffered  last  night  with  h3^steria  and  has  had  Dr. 
Ziegler  taking  care  of  her.  In  fact,  Mrs.  Simmons, 
the  matron  of  the  jail,  telephoned  to  the  United  States 
marshal  to  send  a  government  physician  down  there. 
This  w^oman  perhaps  don't  realize  what  she  is  saying. 
I  talked  with  her  ten  minutes,  and  she  didn't  remem- 
ber what  she  had  said  to  me,  and  I  think  the  matter 
should  be  used  with  some  discretion.  If  they  are  ask- 
ing this  witness  for  evidence  of  a  certain  crime,  they 
should  confine  it  to  that  certain  crime. 

Mr.  CANNON:  She  was  put  on  the  stand  this 
morning,  and  said  she  clid  not  want  to  testify  until 
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she  had  talked  with  her  attorney.  The  case  was  put 
over  twenty-four  hours.  If  she  wants  to  talk  she  can 
talk  now.  1  don't  see  any  way  to  stop  the  govern- 
ment— to  stop  this  case  now.  As  a  matter  of  fact  she 
is  not  entitled  to  counsel  at  this  time.  There  is  noth- 
ing there  that  entitles  her  to  counsel.  She  is  not 
charged  with  any  crime.  You  may  proceed  with  the 
examination.     I  got  all  of  this  I  want. 

Mr.  MAGUIRE: 

'Q.  Did  vou  ever  see  this  card,  and  if  so,  where? 
Where  did  you  receive  it? 

A.     I  don't  remember. 

Q.  Well,  you  remember  seeing  this  card  before, 
don't  you? 

A.     1  don't  remember. 

C).  You  don't  remember  wdiat?  Did  you  ever  see 
this  card  before? 

A.     I  don't  remember. 

Q.  Do  you  understand  the  question?  I  am  going* 
to  ask  you  another  (juestion.  Have  you  ever  been  in 
Denver  except  this  trip  two  wcks  ago;  Denver,  Colo- 
rado? 

A.     Yes,  sir. 

Q.     When  ? 

A.      1  don't  remember. 

O.  Well,  api)roximately ;  one  week,  six  weeks,  a 
year  or  how  long  ago?     Answer  the  (juestion  please. 

A.      1  don't  remember. 

Mr.  MACjLTRI^:  if  the  court  please,  this  is  abso- 
lutely impossible. 
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Mr.  CANNON:  About  how  long  ago  were  you 
there,  as  near  as  you  can  remember?  You  have  some 
idea? 

A.     I  was  there  two  weeks  ago. 

*Q.  Well,  prior  to  that  time,  when  were  you  there, 
or  for  how  long? 

A.  I  was  very  ill.  I  was  under  the  doctor's  care 
for  3  weeks. 

Mr.  MAGUIRE:  What  year  was  that  in,  do  you 
remember? 

A.     That  was  two  weeks  ago. 

Q.  Was  that  the  only  time  you  ever  were  in  Den- 
ver? ^^ou  know  whether  you  were  in  Denver  before 
that  or  not? 

A.     I  refuse  to  answer  that  question? 

O.     Why  so?    Why  do  you  refuse  to  answer  that? 

Mr.  MAGUIRE:  T  can't  make  the  witness — I 
can't  speak  for  the  witness.  I  decline  to  pursue  the 
investigation  any  further. 

Mr.  CANNON :  I  will  ask  you  a  few  questions  my- 
self. 

Miss  Wood,  have  you  ever  practised  prostitution 
any  place  at  any  time?  Yes,  or  no.  I  don't  ask  for 
any  details,  just  whether  you  did  or  not.  Just  yes  or 
no. 

A.     I  refuse  to  answer  that  question. 

Q.  Upon  what  ground?  Have  you  any  reason  for 
declining  to  answer  that  question?  So  far  as  I  can 
see,  I  can  say  this  much  to  you.  That  question  does 
not  intend  to  incriminate  you  in  any  way.     T  do  not 
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ask  you  whom  you  committed  adultery  with,  but  I 
w^ant  to  know  whether  you  practiced  prostitution  at 
any  time  in  any  place.  You  decline  to  answer  that  do 
you?  I  don't  see  how  there  is  any  chance  to  make  any 
headway  here. 

Mr.  MAGUIRE :    I  renew  my  motion. 

Mr.  CANNON:     Have  you  any  further  evidence? 

Mr.  MAGUIRE:  No  further  evidence  this  after- 
noon. There  is  one  or  two  questions  that  I  believe  I 
will  ask  the  witness. 

O.     How  long  have  you  known  this  Jacob  Gronich  ? 

A.     Since  I  have  been  married  to  him. 

Q.     Well,  how  long  has  that  been? 

A.     A  little  over  two  years. 

i).     Where  were  you  married  to  him? 

A.     Cleveland,  Ohio. 

Q.     At  what  time  of  the  year? 

A.     It  was  in  December. 

Q.  And  before  whom  and  by  whom  were  you 
married  ? 

A.      In  the  court  house. 

O.     What  court  house? 

A.     The  county  court  house,  by  the  squire. 

(.).      Do  vou  remember  his  name? 

A.      I  do  not  remember  it. 

O.      Do  you  remember  who  were  the  witnesses? 

A.      Vcss,  one  of  the  clerks. 

O.      Under  what  name  were  vou  married? 

A.      Under  the  name  of  Kramer. 

'O.      ^'ou  uavc  vour  name  as  what? 
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A.  Grace  Reimers. 

Q.  And  what  name  did  this  defendant  use? 

A.  Kramer. 

Q.  What  was  the  first  name? 

A.  Jacob. 

Q.  How  did  he  spell  it  ? 

A.  J-a-c-o-b. 

Q.  I  mean  Kramer? 

A.  K-r-a-m-e-r. 

Q.  Who  else  was  a  witness  besides  the  clerk  of 
the  court? 

A.  That  was  all. 

O.  Had  you  ever  been  married  before? 

A.  No,  sir. 

*0.  You  say  the  judge  married  you  there? 

A.  Yes,  sir. 

Q.  You  are  sure  it  was  in  December? 

A.  Yes,  sir.  ^ 

Q.  You  are  positive  as  to  that? 

A.  I  am  pretty  sure. 

Q.  What  day  in  December? 

A.  The  10th  day  of  December. 

Q.  Is  Jacob  Kramer  the  defendant's  right  name? 

A.  Xo,  his  right  name,  I  think,  is  Jacob  Gronich. 
His  people  are  Jewish  and  I  am  a  Gentile.  His  peo- 
ple did  not  want  him  to  marry  me. 

Q.  Where  are  these  people — his  people? 

A.  I  do  not  know. 

Q.  When  did  you  leave  Cleveland? 

A.  I  left  Cleveland  five  weeks  ago. 
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~Q 


And  who  came  with  vou? 


A.     My  husband. 

Q.     Anyone  else  in  the  party? 

A.     Yes,  sir. 

Q.     Who? 

A.  I  think  a  lady  and  a  gentleman.  I  do  not  know 
who  they  were.  They  did  not  leave  with  us.  They 
were  on  the  train. 

O.     What  are  the  names  of  this  lady  and  gentle- 


man ? 


A.     Her  first  name  is  May.    That  is  all  I  know. 

Q.     What  is  his  name? 

A.     I  don't  remember. 

Q.     Do  you  know  his  first  name? 

A.  I  think  she  called  him  Joe.  I  remember  once 
she  called  him  Joe. 

Q.  What  did  you  call  him  when  you  talked  to 
him  ? 

A.     I  never  spoke  to  him. 

*Q.  And  how  far  did  this  couple  accompany  you 
and  Mr.  Gronich? 

A.     To  Portland. 

Q.     Did  you  stop  any  place  on  the  way? 

A.     I  was  very  ill  in  Denver. 

O.  Had  you  stopped  any  place  before  reaching 
Denver? 

A.     No,  sir. 

O.  Where  did  you  stay  in  Denver?  At  what  ho- 
tel?    What  is  the  name  of  the  hotel? 

A.     T  don't  remember. 
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Q.     You  don't  remember  the  name  of  the  hotel? 

A.     No,  sir. 

Q.  Was  it  the  Bush  or  Rush  hotel?  Does  that 
sound  like  it? 

A.     Yes,  sir,  that  sounds  like  it. 

O.     It  was  something  like  that? 

A.     I  don't  know ;  I  was  ill  at  the  time. 

■Q.     Did  you  practice  prostitution  in  Denver? 

A.     No,  sir. 

Q.     Did  you  go  out  with  any  other  men? 

A.     No,  sir,  I  was  very  ill. 

Q.  You  were  under  the  doctor's  care  all  the  time 
you  were  there? 

A.     Yes,  sir. 

Q.  I  will  show  you  a  photograph  and  ask  you  if 
you  ever  saw  that  before? 

A.  Yes,  sir.  Those  are  the  same  people  that  were 
on  the  train  with  us. 

Q.     That  is  your  photograph? 

A.     The  top  one. 

Q.     Who  is  this? 

A.     That  is  the  lady  I  met  on  the  train. 

Q.     You  are  sure  you  met  her  on  the  train? 

A.     I  met  her  once  in  Cleveland. 

•Q.     Where  did  you  meet  her  in  Cleveland? 

A.     On  the  street. 

Q.  Who  introduced  you  to  her?  How  did  you 
come  to  meet  her? 

A.     My  husband. 

O,     Didn't  you  meet  these  people  in  Hot  Springs, 
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Ark?    That  woman  and  that  man? 

A.     I  don't  remember. 

Q.  Were  you  ever  in  Hot  Springs,  Arkansas,  your- 
self? 

A.     Yes,  sir. 

Q.     When  ? 

A.     I  don't  remember  just  when. 

Q.  Well,  how  long  ago?  I  am  only  asking  ap- 
proximately. 

A.     Last  spring. 

Q.     A  year  ago? 

A.     Yes,  sir. 

O.  Didn't  you  meet  this  woman,  May,  and  this 
man  in  Hot  Springs,  Ark.  when  you  were  there  at 
that  time? 

A.     I  seen  her  there.     That  is  all  I  remember. 

O.  Where  did  you  see  her  there  and  under  what 
circumstances? 

A.     I  remember  once  seeing  her  on  the  street. 

Q.  And  who  introduced  you  to  her?  If  you  were 
introduced. 

A.     1  was  not  introduced  at  that  time. 

O.     Didn't  si)eak  to  her  there? 

A.     I  don't  remember. 

Q.  How  do  you  know  you  saw  her  there?  How 
do  you  know  you  saw  her  there? 

A.     Because  T  saw  her  in  Cleveland?^ 

O.  Did  you  see  this  man  that  was  with  this  wo- 
man in  Hot  Springs? 

A.      I  don't  remember. 
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O.  You  would  certainly  remember  if  you  saw 
them,  wouldn't  you?  You  would  remember  that, 
wouldn't  you?  Who  got  the  ticket  for  you  and  your 
husband  to  travel  West? 

A.     I  don't  remember. 

^Q.     Did  you  buy  it?     Did  you  buy  the  ticket? 

A.     I  don't  remember. 

O.     Did  you  ever  see  that  ticket  before? 

A.     Yes,  sir. 

Q.     Where  did  you  see  it? 

A.     That  was  the  ticket  we  traveled  on. 

Q.  Whose  signature  is  that  on  the  line  marked 
"Purchaser"  for  self  and  party? 

A.     It  is  not  my  signature. 

O.  I  asked  you  whose  signature  it  was.  Is  that 
your  husband's? 

A.     I  think  it  must  be. 

Q.  Whose  is  this  signature  right  opposite  No. 
2645,  the  words  "J.  Gronich"?  Isn't  that  your  hus- 
band's?    Look  at  it  carefully. 

A.     It  must  be. 


Q 

A 

Q 

A 

-Q 

A 

Q 

A 
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And  you  recognize  that  to  be  his,  don't  you? 

Yes. 

Now,  you  didn't  buy  that  ticket  did  you? 

No,  sir. 

Your  husband  bought  it,  didn't  he? 

Yes,  sir. 

Where  did  he  buy  it  ? 

Cleveland,  Ohio. 

How  much  did  he  pay  for  it? 
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A.     I  don't  know. 

Q.  You  traveled  with  him  on  that  ticket,  didn't 
you? 

A.     Why  yes. 

O.  You  came  from  Cleveland,  Ohio,  to  Portland, 
Oregon,  did  you  not? 

A.     Yes,  sir. 

Mr.  MAGUIRE:    The  g-overnment  rests. 

Mr.  STEPHENSON:  We  have  no  testimony  to 
offer,  vour  honor. 

Mr.  CANNON :    Do  you  want  this  case  continued? 

Mr.  MAGUIRE:  I  think  it  would  prohably  be  best 
to  have  it  continued  a  week — two  weeks,  in  order  to 
bring  testimony  out  here  from  Cleveland  and  Canton, 
Ohio. 

Mr.  CANNON:    Very  well. 

Mr.  STEPHENSON:  That  is  a  long  time,  your 
honor,  on  the  showing  made  here,  to  hold  this  man 
two  weeks. 

Mr.  CANNON:  This  witness  is  very  unwilling  to 
testify.  You  don't  need  to  be  told  that.  I  will  grant 
the  continuance. 

Mr.  STEPHENSON :  I  think  the  bail  ought  to  be 
lowered,  since  the  Government  is  going  to  hunt  for 
testimony,  as  it  has  none  now,  and  asks  for  two  weeks 
more  time  to  go  on  a  fishing  trip  for  new  evidence, 
and  there  is  no  prospect  of  getting  anything  except 
prostitution  in  Cleveland. 

Mr.  MAGUIRE:  Under  the  circumstances,  T  will 
ask  that  the  bail  be  increased.     Probal)ly  this  is  the 
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most  flagrant  case  that  has  yet  come  before  the  gov- 
ernment or  the  Commissioner. 

Mr.  STEPHENSON  :  Where  the  evidence  is  small 
the  bail  should  be  increased? 

Mr.  CANNON:  You  forget  there  v^as  some  evi- 
dence the  other  day  from  the  lips  of  the  other  girl, 
May  Swindle. 

Mr.  STEPHENSON :    Maybe  I  don't  recall  that. 

Mr.  CANNON:    I  do. 

Mr.  STEPHENSON:  Will  your  honor  please  in- 
dicate. 

Mr.  CANNON:  Her  testimony  was  to  the  effect 
that  both  she  and  this  girl  practiced  prostitution  in 
Cleveland ;  that  they  came  here  and  were  in  a  house, 
not  exactly  a  house  of  prostitution,  but  a  house  of 
that  nature,  and  that  that  was  their  business.  The 
practising  of  prostitution  was  their  business.  The 
inference  was  pretty  strong  that  they  came  here  to 
practice  prostitution,  and  so  is  the  testimony  of  the 
officers  as  to  the  conduct  of  these  two  men  at  the 
time  of  their  arrest. 

Mr.  STEPHENSON:  Does  the  government  ex- 
pect it  will  be  able  to  show  this  woman  practiced  pros- 
titution here? 

Mr.  CANNON:    Attempted  to  practice  it  here. 

Mr.  MACiUTRE:  The  defendant  brought  her  here 
for  that  purpose. 

Mr.  STEPHENSON :  Of  course,  if  they  can  prove 
that,  then  my  remarks  go  for  nothing.     If  they  are 


78  Max  G.  Cohen  7's, 

going  to  get  that  testimony  back  in  Cleveland,  I  think 
they  ought  to  bring  it. 

[Endorsed]  :  Bill  of  Exceptions.  Filed  Sep.  16, 
1913. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  the  26  day  of  September, 
1913,  there  was  duly  filed  in  said  Court,  a  Stipula- 
tion, in  words  and  figures  as  follows,  to  wit : 

[Stipulation  as  to  Bill  of  Exceptions.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
MAX  G.  COHEN, 

Defendant. 

At  the  trial  of  the  above  entitled  defendant,  certain 
postal  cards  were  introduced  by  the  Government  and 
regularly  marked  as  Exhibits.  These  postal  cards  hav- 
ing been  received  in  evidence,  they  are  now  missing* 
from  the  files  of  the  case,  and  after  a  strict  search, 
cannot  be  found.  For  the  purpose  of  establishing  the 
identity  of  said  postal  cards  and  the  contents  of  the 
same,  it  is  now  STIPULATED  that  two  of  said 
postal  cards  were  writ  leu  b}-  Jake  Gronich  to  the  wit- 
ness Esther  Wood  and  ihe  third  was  written  l)y  the 
witness  l^sthcr  Wood  t(^  the  said   lake  Gronich;  that 
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each  of  these  postal  cards  tended  to  show  a  famihar- 
ity  between  the  said  witness  Esther  Wood  and  the 
said  Jake  Gronich ;  that  these  postal  cards  showed 
upon  their  face  that  they  were  transmitted  through 
the  United  States  mails  and  postmarked  at  approx- 
imately the  time  that  is  charged  in  the  indictment 
when  the  defendant  Gronich  transported  the  said 
witness  Esther  Wood  from  Denver,  Colorado  to  Port- 
land, Oregon. 

Dated  at  Portland,  Oregon,  September  26,  1913. 

CLARENCE  L.  REAMES, 

Attorney  for  Plaintiff. 
THOMAS  MANIX, 

Attorney  for  Defendant. 

[Endorsed]  :    Stipulation.    Filed  Sep.  26,  1913. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  the  29  day  of  September, 
1913,  there  was  duly  filed  in  said  Court,  a  Petition 
for  Writ  of  Error,  in  words  and  figures  as  fol- 
lows, to  wit: 

[Petition  for  Writ  of  Error.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

UNITED  STATES  OF  AMERICA, 

vs. 
MAX  G.  COHEN, 

Defendant. 
Now  comes  Max  G.  Cohen,  defendant  herein,  and 
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says  that  on  or  about  the  2(1  day  of  June,  1913,  and 
from  day  to  day  thereafter,  up  to  and  including  the 
4th  day  of  June,  1913,  the  said  Max  G.  Cohen  was 
tried  for  the  crime  of  subornation  of  perjury  before 
the  Hon.  Robert  S.  Bean,  judge  of  the  said  court,  and 
on  the  said  4th  day  of  June,  1913,  was  found  guilty 
by  the  jury,  and  thereafter  sentenced  by  the  court ; 
and  the  said  Max  G.  Cohen  says  that  in  the  said  trial, 
proceedings  and  judgment  had  in  the  above  entitled 
case,  certain  errors  were  committed  to  the  prejudice 
of  this  defendant,  all  of  which  will  appear  more  in 
detail  from  the  Assignment  of  Errors  which  is  filed 
with  this  petition. 

WHEREFORE  this  defendant  prays  that  a  writ  of 
error  may  issue  on  his  ])ehalf  out  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  for  the 
correction  of  errors  as  complained  of;  and  that  a  tran- 
script of  the  record,  proceedings  and  papers  in  this 
case,  duly  authenticated,  may  be  sent  to  the  said  Cir- 
cuit Court  of  Appeals. 

RALPH  E.  MOODY, 
ROSCOE  C.  NELSON, 
THOMAS  MANNIX, 
Attorneys  for  Defendant. 

I  Endorsed  I  :      l\Mition   for  Writ  of  Error.      Filed 

Sep.  29,  1913. 

A.  M.  CANNON, 

Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  ihe  29  day  of  September. 
1913,  iherc  was  duK'  filed  in  said  Court,  Assign- 
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ments  of  Error  in  words  and  figures  as  follows, 
to  wit: 

[Assignments  of  Error.] 

Ill  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

UNITED  STATES  OF  AMERICA, 

vs. 
MAX  G.  COHEN, 

Defendant. 

Now  comes  the  defendant,  Max  G.  Cohen,  and  in 
connection  with  his  petition  for  a  writ  of  error,  makes 
the  following  assignment  of  errors  which,  he  avers, 
occurred  upon  the  trial  of  the  above  entitled  cause,  to- 
v/it: 

I. 

The  court  erred  in  overruling  the  demurrer  to  the 
indictment,  said  demurrer  being  based  upon  the  fol- 
lowing grounds : 

1.  That  more  than  one  crime  is  attempted  to  be 
charged  in  said  indictment,  said  indictment  consisting 
of  one  count. 

2.  That  the  said  indictment  fails  to  state  facts  suf- 
ficient to  constitute  a  crime. 

3.  That  the  facts  stated  in  the  indictment  do  not 
constitute  a  crime. 

11. 
The  court  erred  in  refusing  the  motion  of  the  de- 
fendant for  an  order  directing  the  jury  to  return  a  ver- 
dict of  not  guilty  in  the  above  entitled  cause,  upon  the 


82  Max  G.  Cohen  vs, 

following  grounds,  and  for  the  following  reasons,  to- 
wit: 

1.  That  no  evidence  had  heen  introduced  in  the 
trial  of  said  cause  upon  which  a  verdict  of  guilty 
could  be  based. 

2.  That  the  evidence  which  has  been  introduced 
in  this  cause  was  not  sufficient  to  be  the  basis  of  a 
verdict  of  guilty. 

v^.  That  the  evidence  failed  to  show  that  any  crime 
had  been  committed  by  this  defendant. 

4.  That  the  evidence  was  not  sufficient  to  show 
that  the  defendant  had  committed  the  crime  set  forth 
in  the  indictment  in  this  cause. 

The  indictment  charges  that  on  or  about  the  7th 
day  of  ]\Iay,  1912,  the  defendant  Max  G.  Cohen  "did 
unlawfully,  knowingly,  feloniously,  and  corruptly  pro- 
cure, advise,  obtain  and  suborn  one  Esther  Wood  to 
appear  as  a  witness  at  the  trial  and  hearing  of  said 
cause  for  the  United  States  and  to  give  in  evidence 
before  the  said  United  States  Commissioner,  certain 
matters  material  and  relevant  to  the  issue  in  the  sub- 
stance and  to  the  effect  following,  to-wit:  That  she 
the  said  Esther  Wood  had  never  practiced  prostitu- 
tion in  Baker,  Oregon,  and  that  she,  the  said  Esther 
Wood  had  never  practiced  prostitution  in  Portland, 
Oregon,  or  in  Denver,  Colorado,  or  in  any  other  place 
in  the  United  States,  and  that  the  said  Esther  Wood 
did  not  remember  having  ever  received  certain  postal 
cards  theretofore  sent  to  her  by  the  said  defendan; 
lake  (jronich,  and  thai  she  did  not  remember  or  recol- 


United  States  of  A  in  erica  ^^ 

Icct  having  written  or  mailed  certain  postal  cards 
sent  to  and  received  by  the  defendant  Jake  Gronich." 

In  regard  to  the  allegations  that  Esther  Wood  wrs 
suborned  by  the  defendant  to  appear  and  perjure  her- 
self as  alleged,  Esther  Wood  had  not  been  arrested  at 
the  time  when  the  defendant  is  charged  with  the  crime 
set  forth  in  the  Indictment,  and  no  evidence  is  intro- 
duced that  she  knew  she  would  be  arrested. 

Esther  Wood  in  testifying  what  took  place  in  the 
room  at  the  Oxford  Hotel  when  the  government 
claims  that  Esther  Wood  was  suborned,  testified  as 
follows : 

"I  saw  Air.  Cohen  on  May  7th  at  the  Oxford  Hotel 
in  Miss  Heller's  room,  about  a  quarter  after  five. 
When  he  came  in,  I  was  in  the  room  with  Sadie  Park- 
er, Rose  Heller,  and  Violet  Woods.  I  wasn't  quite 
sure  who  sent  for  him.  When  he  came  in  I  was  lying 
on  the  bed  feeling  bad  and  crying,  and  as  he  entered 
he  said,  'Well,  well,  what  is  this  all  about?'  and  Sadie 
Parker  told  him  that  I  was  the  girl  with  the  two 
Jewish  fellows  who  had  been  arrested  at  the  Levens 
Hotel,  whereupon  Mr.  Cohen  mentioned  Gronich  and 
Albin,  and  said  he  had  seen  them  that  morning  and 
that  they  had  been  turned  over  to  the  Government, 
and  were  represented  by  Dawley,  a  negro  lawyer  with 
whom  Cohen  said  he  declined  to  be  connected.  Then 
Cohen  asked  me  if  I  was  married  to  Jake  Gronich,  and 
I  hesitated  about  answering,  but  Sadie  Parker  told 
me  that  Mr.  Cohen  was  my  lawyer,  and  that  I  should 
tell  him  the  truth,  and  I  then  told  liim  that   I  was 
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married,  and  had  l)een  in  Portland  a  little  over  a  week. 
I  told  him  that  I  had  sported  in  Portland  one  day, 
and  he  said,  'Oh  well,  they  won't  find  that  out.'  Sadie 
Parker  then  told  Mr.  Cohen,  calling  him  by  his  first 
name,  that  I  had  worked  for  her  a  little  over  two 
weeks  the  preceding  winter,  and  Mr.  Cohen  told  Sadie 
that  she  wouldn't  have  to  tell  that.  Then  he  said, 
'They  have  to  prove  that  she  is  a  sporting  girl.' 
Page  48.  Mr.  Cohen  then  asked  me  whether  I  had 
any  telegrams  or  letters  in  my  trunk,  and  I  told  him 
that  I  didn't  have  any;  that  all  I  had  consisted  of 
postal  cards  at  different  places  vv^here  I  had  worked, 
and  he  told  me,  'Well,  if  they  should  show  you  those, 
just  say  you  don't  remember.'  Mr.  Cohen  asked  me 
if  I  came  direct  from  Cleveland  here,  and  I  told  him 
that  May  and  I  had  stopped  in  Denver  and  had  a 
sporting  house  together,  and  Sadie  Parker  said  that 
if  they  scared  May,  she  would  tell  the  truth  and  get 
me  up  for  perjury,  and  I  asked  the  meaning  of  perjury, 
and  Sadie  Parker  said  to  tell  a  lie.  And  Mr.  Cohen 
said,  'She  can  deny  that  she  ever  sported',  and  then 
he  said  that  when  they  took  me  down  I  should  see 
May,  because  if  May  told  that  she  and  I  had  sported 
together,  1  could  say  that  I  did  sport,  but  that  I  was 
not  brought  here  for  immoral  purposes,  and  when  T 
si)ortc(l  1  did  it  of  my  own  free  will ;  and  if  May  didn't 
tell  I  could  deny  that   1  sported. 

Page  49.  Sadie  Parker  then  asked  Mr.  Cohen  if  ho 
didn't  think  it  best  for  me  to  leave  town  so  that  they 
could  not  gel  me,  and  Mr.  Cohen  said  no,  that  I  might 
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as  well  go  down  and  give  myself  up;  that  they  were 
bound  to  get  me.  Then  Mr.  Cohen  said,  'Now  I  will 
give  you  my  card,  and  in  case  they  do  take  you,  call  me 
up  no  matter  what  time  it  is ;  you  call  me  up  when 
they  come  down  to  take  you',  and  he  wrote  down  his 
phone  number  and  gave  me  his  card. 
Page  50.  I  told  him  I  had  some  postal  cards  in  my 
trunk  from  different  places  where  I  had  sported,  and 
he  said,  'When  they  show  you,  then  just  say  that  you 
don't  remember.'  He  went  aw^^y  just  before  six, 
leaving  his  card,  and  saying  that  he  had  his  machine 
and  was  going  home  to  supper.  I  was  arrested  late 
that  same  night  about  half  past  ten  at  the  same  room 
in  the  Oxford  Hotel,  and  was  taken  to  the  city  jail. 
?.Ir.  Cohen  told  me  at  that  time  that  he  had  a  good 
stand  in  with  the  Government  people,  and  he  men- 
tioned the  name  of  assistant  district  attorney  Evans. 
I  told  Mr.  Cohen  at  that  time  that  I  had  practiced 
prostitution  in  Baker,  Oregon,  and  also  in  Denver, 
Colorado,  and  that  May  and  I  had  had  a  house  to- 
gether." 

In  cross  examination  Esther  Wood  testified  as  to 
what  took  place  at  the  Oxford  Hotel  on  the  night  it 
is  claimed  the  defendant  suborned  her,  as  follows: 

'Taofe  61.  The  first  time  that  I  ever  met  Mr.  Co- 
hen  was  at  the  Oxford  Hotel,  May  7th.  I  didn't  know 
him  at  all  before  that  time.  He  was  there  from  5:15 
to  just  before  six.  It  was  before  six  when  he  left  be- 
cause the  girls  said  they  had  an  engagement  to  sup- 
per at  six.     Mr.  Cohen  was  there  over  half  an  hour. 
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but  not  for  an  hour.  I  didn't  send  for  him,  or  request 
that  he  be  sent  for  and  am  not  sure  who  sent  for  him 
because  I  remained  in  the  room.  I  heard  Rose  Heller, 
the  girl  I  stayed  with  that  night  at  the  Oxford,  talk 
about  an  attorney,  but  1  didn't  know  she  had  sent 
for  one.  She  was  there  when  Mr.  Cohen  was,  and 
I  think  but  I  am  not  sure,  that  she  sent  for  him.  I 
talked  to  him  because,  just  before  he  came  in,  I  heard 
one  of  the  girls  say  they  would  call  him  on  the  phone, 
and  when  he  came  I  didn't  know  he  was  for  me,  but 
they  said  they  would  call  a  lawyer  at  the  telephone, 
and  I  was  laying  on  the  bed  rather  sick,  and  he  came 
in,  and  Sadie  Parker  talked  to  him  first,  telling  him  I 
was  the  girl  with  the  two  Jewish  fellows  taken  out  of 
the  Levens  Hotel.  1  said  nothing  at  the  ^ime,  and 
Mr.  Cohen  said  he  had  seen  them,  referring  to  the  two 
men  who  had  been  arrested  that  morning,  and  that 
they  were  turned  over  to  the  government,  and  Sadie 
Parker  and  she  knew  that.  Mr.  Cohen  then  turned 
around  and  said,  'Why  this  May  is  married  to  this 
Joe  All)in.'  I  had  not  known  that  before.  He  then 
asked  was  I  married  to  Jake  (ironich,  and  th(xse  were 
his  first  wT)rds  to  me.  1  hesitated  to  answer,  but  I 
told  him  I  was  married  after  Sadie  Parker  told  me 
that  he  was  my  lawyer,  and  that  I  should  tell  him 
the  truth. 

Page  65.  I  had  not  been  arrested  at  that  time.  I  was 
arrested  that  same  night  about  10:30.  (May  7th). 
T  retained  Mr.  Cohen  that  afternoon  as  ni}  lawyer.  I 
j)ai(l  him  nothing  for  his  services.     Sadie  Parker  told 
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him  we  were  down  and  out;  we  didn't  have  any  mon- 
ey, but  she  would  go  around  among  the  Jewish  people 
and  pick  up  a  collection,  and  she  would  pay  him.  I 
didn't  know  whether  he  was  paid  anything  or  not. 
He  asked  me  once  at  the  city  jail  if  I  had  any  money, 
and  I  told  him  no,  but  I  told  him  if  I  did  get  out  that 
I  would  pay  him.  He  said,  'That  is  all  right;  I  am 
not  worrying  about  that;  that  is  all  right.'  I  told  him 
I  was  married  to  Jake  Gronich.  I  told  him  at  that 
time  I  had  been  practicing  prostitution  in  Portland, 
in  Baker  City,  Denver,  Colorado,  and  Cleveland,  Ohio. 
How  I  happened  to  tell  him  this  was  that  when  Sadie 
said  that  if  they  scared  May,  she  would  tell  every- 
thing, and  I  told  him,  'Yes,  I  worked  with  her  back 
east.'  But  he  said,  'Well,  when  you  see  her,  then  if 
she  should  tell  that,  then  you  tell  that  he  didn't  bring 
you  here  for  immoral  purposes,  and  that  you  did  it  of 
your  own  free  will.  If  she  doesn't  tell  it,  deny  you 
sported.  That  is  the  only  way  to  save  him  because 
they  found  the  receipts,  the  railroad  tickets,  right  in 
his  pockets." 

Rose  Heller  in  testifying  what  took  place  in  the 
room  at  the  Oxford  Hotel,  when  the  Government 
claim  that  Esther  Wood  was  suborned,  testified  as 
follow\s: 

'T  remember  the  night  her  husband,  Jake  Gronich, 
was  arrested.  Esther  Wood  at  that  time  w^as  off 
with  me.  We  were  to  a  show%  and  separated  about 
one  o'clock  in  the  morning.  She  came  back  between 
two  and  two  thirtv  about,  in  a  taxicnb,  to  room  3  in 
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the  Oxford  Hotel,  which  is  my  room.  She  stayed 
with  me  a  whole  night  and  the  next  day.  This  is  the 
first  time  I  have  ever  seen  Mr.  Cohen  since  I  got  him 
for  Esther  Wood.  I  got  him  for  Esther  Wood  about 
the  night  after  Jake  was  arrested.  Mrs.  Levens  tele- 
phoned me  and  told  me  to  go  and  get  Mr.  Cohen.  I 
went  to  Mr.  Cohen's  office  and  left  my  name  with 
the  stenographer;  he  came  down  that  afternoon  to  the 
Oxford,  room  3.  When  he  came  into  the  room,  there 
was  Sadie  Parker,  Molet  Woods,  Esther  Wood  and 
myself  there.  It  must  have  been  between  four  and 
five  o'clock  in  the  afternoon.  He  stayed  about  ten 
or  fifteen  minutes.  After  Mr.  Cohen  came  in  he 
asked  Esther  Wood  what  the  trouble  was,  and  she 
told  him  that  a  man  was  arrested,  and  he  said  he 
knew  all  about  it.  Then  she  asked  him  if  he  wanted 
to  be  her  attorney.  He  said  yes,  but  he  knew  that 
Jake  had  got  another  lawyer,  and  he  would  not  mix 
in.  Esther  Wood  said  she  sported  in  Baker  and  As- 
toria, that  is  all,  and  then  Sadie  Parker  spoke  uj)  and 
said,  'She  worked  for  me  one  day  up  in  my  house.' 
Page  103.  Q.  Was  anything  said  by  Air.  Cohen  as 
to  what  Esther  Wood  should  say  in  regard  to  her  hav- 
ing practiced  prostitution? 

A.      Well,  he  told  her  to  say  that  she  didn't  s])ort. 

O.     Was  anything  said  abcmt  May  Swindle? 

A.     No,  I  didn't  hear  nothing  about  it. 

On  cross  examination,  Rose  Heller  testified  in  sub- 
stance as  follows: 
Paee  103.      I  am  held  as  a  witness  in  this  case,  also 
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for  Jake  Gronich.     I  wasn't  put  in  jail.     I  testified  in 
this  case. 

After  Mr.  Cohen  first  came  into  the  room,  the 
first  thing  that  happened  was  that  Esther  Wood 
asked  him  if  he  could  not  be  her  attorney, 
and  he  said  he  could  not  take  the  case  for 
Jake  Gronich  had  got  another  lawyer.  She 
asked  him  if  he  could  be  Jake  Gronich's  at- 
torney. Mr.  Cohen  said,  'Well',  he  said,  'if  they 
will  discharge  this  other  lawyer  he  will  take  the  case.' 
Esther  cried,  and  I  told  her  not  to  cry,  that  every- 
thing would  be  all  right ;  and  then  she  wanted  to  run 
away.  Mr.  Cohen  said,  'You  better  stay  here,  for' 
he  said,  'it  is  no  use  to  run  away.  You  might  as  well 
go  to  the  court  and  give  yourself  up.'  Then  there  was 
a  whole  bunch  of  them  in  the  room ;  they  were  talk- 
ing all  kinds  of  language,  and  I  don't  know  what  they 
said.  Esther  said  she  sported  in  Baker  and  Astoria, 
and  worked  here  for  Sadie  one  day.  I  don't  remem- 
ber how  she  happened  to  tell  Mr.  Cohen  about  that. 
She  told  Mr.  Cohen  herself  she  was  married;  Mr.  Co- 
hen didn't  ask  her.  Mr.  Cohen  didn't  ask  her  whether 
she  had  been  sporting.  I  didn't  hear  anything  about 
Denver.  But  just  those  two  towns.  Baker  and  As- 
toria that  is  all.  After  she  told  him  that,  Mr.  Cohen 
said,  'You  don't  have  to  say  that;  they  won't  find  that 
out.'  Pie  told  her  not  to  say  that  she  had  been  sport- 
ing. I  can't  remember  his  exact  language.  The  only 
words  that  I  remember  are  that  she  said  she  was 
sporting  in  I'akcr  and  Astoria,  and  here  one  day  for 
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Sadie  Parker.  Those  few  words  I  remember,  and 
Cohen  said  'You  don't  have  to  say  you  sported',  he 
said,  'they  won't  find  you  out.'  At  that  time  Esther 
had  not  been  arrested,  and  nobody  knew  that  she 
would  have  to  testify  any  place.  Esther  knew  that 
she  was  going  to  be  arrested  because  she  heard  that 
Gionich  was, — that  the  government  had  got  in,  so 
she  knew  that  there  was  no  chance  for  her  to  run 
aw^ay.  I  do  not  remember  hearing  Esther  Wood  in 
that  conversation  say  anything  about  anything  else." 

Violet  Woods,  testifying  about  the  matters  occur- 
ring at  the  room  in  the  Oxford  Hotel  on  the  night  i 
question,  testified  as  follows: 

"I  live  at  the  Levens  Hotel,  and  my  occupation  is  a 
sporting  girl.  I  am  acquainted  with  the  defendant. 
Max  G.  Cohen.  I  have  seen  him  once,  that  was  the 
day  after  Gronich's  arrest,  either  May  6  or  7,  1912.  I 
was  in  Rose  Heller's  room  before  he  came  in.  Rose 
Heller,  Esther  Wood  and  Sadie  Parker  were  also 
there.  It  was  some  time  after  five  o'clock  before  he 
arrived.  I  think  he  stayed  about  half  an  liour.  I 
don't  know  whether  Sadie  Parker  or  Rose  Heller 
called  for  him.  Esther  Wood  was  on  the  bed  crying, 
and  Mr.  Cohen  said,  'What  does  this  mean,  and  what 
is  this  about?'  Sadie  Parker  says,  'She  is  the  girl  of 
the  two  fellows  that  were  taken  last  night.'  Mr.  Co- 
hen said,  'Yes,  \  just  came,  T  was  uj)  there  and  saw 
them  turned  over  to  the  marshal'  and  he  said,  'they 
have  a  colored  lawyer.'  Sadie  Parker  asked  if  he 
could  do  anything.    He  asked  Esther  if  she  was  mar- 
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ried,  and  Esther  hesitated,  and  she  didn't  want  to 
say  anything,  and  Sadie  Parker  said,  'Esther  you  can 
tell  Max  because  he  is  your  lawyer,  and  he  can  see 
what  he  can  do  for  you',  and  Esther  didn't  want  to 
tell  him  anything  at  first,  and  finally  we  told  her,  all 
of  us,  'Go  ahead,  tell  Max  Cohen;  maybe  he  can  do 
something  for  you.'  Esther  started  to  tell  about  her 
case,  and  she  said,  'We  came  here  with  this  May  and 
this  Joe,'  and  he  said,  'Yes,  I  know,  I  have  heard 
May  was  married  to  him',  and  Esther  spoke  up  and 
said,  'Is  that  so?'  She  was  kind  of  surprised,  and  he 
said,  'Yes  I  think  she  said  she  was  married',  and  so 
Sadie  Parker  handed  Esther  $3.00  and  she  said  I 
would  give  her  $5.  and  we  would  see  if  we  could  not 
get  her  away  from  here.  Mr.  Cohen  said  that  would 
not  do;  'It  is  no  use  for  her  to  go  away'  as  we  asked 
him  if  that  w^ould  not  be  best.  He  said,  'No,  I  wouldn't 
advise  her  to  go  away;  if  she  goes  away  she  might 
just  as  well  give  herself  up  to  the  government,  go  up 
and  give  herself  up.'  He  said,  'She  has  no  chance  to 
get  away',  and  Esther  had  told  him  the  different 
places  where  she  had  been,  and  she  told  him  where 
she  had  sported  one  day  here.  She  said  about  these 
different  places,  'What  will  they  do  if  they  find  out?' 
And  Mr.  Cohen  said,  'Well,  have  you  sported  since 
you  have  been  back?'  She  said,  'Yes  I  have  sported 
one  day  on  Third  Street  since  I  have  been  back'. 
Sadie  Parker  then  said,  'She  worked  for  me  last  year 
about  Christmas  day,  something  like  that',  and  he 
said,  'They  won't  find  that  out:  you  can  say  you  were 
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rooming  there'  and  Sadie  Parker  said,  'She  has  been 
at  Astoria',  and  Esther  Wood  spoke  up  and  told  Mr 
Cohen  that  when  she  was  on  her  way  out  here  she  had 
a  house  with  May  in  Denver,  and  she  said  she  was 
here  last  year  in  Baker  City,  and  sported  in  Astoria 
and  Portland  since  she  came  back,  and  he  said,  'They 
will  have  to  prove  you  have  been  sporting;  I  don't 
think  they  can  find  out.'  And  Esther  Wood  said, 
^What  will  I  do  if  they  do  find  out?'  He  said,  'Well, 
if  they  do  find  out.  May  has  told  you  have  (been  sport- 
ing) just  find  out  she  has  told.  They  might  scare  you 
and  tell  you,  but  find  out  for  yourself.  Then  you  can 
say  you  did  it  of  your  own  accord,  but  your  husband 
didn't  know  anything  about  it,  and  if  she  tells  you 
have  been  sporting,  say  that  Jake  didn't  know  any- 
thing about  it',  that  she  had  done  it  of  her  own  free 
will,  and  if  May  didn't  tell,  Mr.  Cohen  told  her  to 
deny  that  she  had  ever  been  sporting. 
Page  118.  Mr.  Cohen  asked  her  if  she  had  any  let- 
ters or  telegTams  in  her  trunk  and  she  said  she  didn't 
know  whether  she  had  any  letters  or  telegrams  or  not, 
but  thought  she  had  some  postals  that  Jake  sent  her, 
and  that  they  were  in  Jake's  handwriting,  and  Air, 
Cohen  said,  'Well,  if  they  show  you  those  postals, 
you  can  say  you  don't  remember  anything  about 
them;  you  don't  remember  them.'  " 

On  cross  examination  \'iolel  Woods,  so  far  as  ma- 
terial to  this  exception,  testified  as  folhnvs: 

''There  were  five  of  us  in  the  room  including  Mr. 
Cohen,  and  all  the  conversation  was  held  (>])enly  in 
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the  presence  of  everybody.  Mr.  Cohen  asked  Esther 
first  how  long  she  had  been  back,  and  she  said  just  a 
few  days,  and  he  asked  her  had  she  been  sporting 
since  she  came  back,  and  Esther  didn't  want  to  say 
anything.  After  that  Esther  started  to  tell  him  that 
she  came  out  here  with  May  and  Joe  Albin.  I  told 
Mr.  Cohen  I  was  down  in  Astoria  and  Esther  was 
sporting  there,  and  Mr.  Cohen  said,  'Well,  they  can't 
find  that  out;  they  will  have  to  prove  it.'  And  Esther 
asked  Vvdiat  she  should  do  if  May  told  they  had  had 
a  house  in  Denver,  and  Mr.  Cohen  said  that  she 
should  find  out  first  that  May  had  told,  and  if  May 
had  told,  that  she  could  say  that  she  did  it  without  her 
husband's  knowing  it  and  of  her  own  free  will;  and 
that  if  May  didn't  toll,  she  could  deny  she  had  been 
sporting.  Me  told  lier  twice  she  could  deii)  it.  At 
that  time  Esther  Wood  had  not  been  arrested  and  no- 
body had  seen  her." 

The  other  conversations  between  Esther  Wood  and 
the  defendant  taking  place  after  her  arrest  as  she 
claims,  are  uncorroborated  by  any  other  testimony. 

III. 

The  court  erred  in  allowing  to  be  introduced  by  the 
Government  the  complaint  against  Jacob  Gronich 
filed  in  the  preliminary  hearing  before  Commissioner 
Anderson  M.  Cannon,  said  complaint  being  Govern- 
ment's Exhibit  1,  reading  as  follows: 

UNITED  STATES  OF  AMERICA, 

District  of  Oregon. — ss. 
Com])laint  for  violation  of  White  Slave  Traffic  Act. 
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THE  UNITED  STATES, 

vs. 
JAKE  GRONISH 

Before  me,  the  undersigned,  a  United  States  Com- 
missioner for  the  District  of  Oregon,  personally  ap- 
peared this  day  Charles  P.  Pray,  who,  on  oath  de- 
poses and  says  that  the  said  Jake  Gronich  on  or  ahout 
the  8th  day  of  April,  1912,  at  Cleveland  in  the  State 
and  District  of  Ohio,  did  unlawfully,  knowingly  and 
feloniously  procure  and  obtain  a  ticket  and  tickets 
and  form  of  transportation  and  evidence  of  right 
thereto  to  be  used  in  interstate  commerce  by  a  woman, 
to-wit,  Esther  Wood  in  going  from  the  said  Cleve- 
land, in  the  State  of  Ohio  to  Denver  in  the  State  of 
Colorado,  and  from  the  said  Denver  in  the  State  of 
Colorado  to  Portland  in  the  State  and  District  of 
Oregon  and  within  the  jurisdiction  of  this  court,  for 
the  purpose  of  prostitution  and  debauchery  and  for  an 
immoral  purpose,  towit:  that  she,  the  said  Esther 
Wood  should  live  with  him  the  said  Jake  Gronich,  as 
his  concubine,  whereby  the  said  woman,  to-wit  Esther 
Wood  was  transported  in  interstate  commerce  from 
Cleveland  in  the  State  of  Ohio  to  the  City  of  Denver 
in  the  State  of  Colorado  and  from  the  said  Denver  in 
the  State  of  Colorado  to  Portland  in  the  State  and 
District  of  Oregon,  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided  and  against  the  ])e:ice 
and  dignity  of  the  United  States  of  America. 

And    fiirlherniorc   the   said   deponent   says   he   has 
reason  to  believe,  and  does  believe  that  Esther  Wood 
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and  May  Swindle  alias  May  Weller  are  material  wit- 
nesses to  the  subject  matter  of  this  complaint. 

CHARLES  P.  PRAY. 

Subscribed  and  sworn  to  before  me  this  7th  day  of 

May,  1912. 

A.  M.  CANNON, 

United  States  Commissioner. 

The  said  complaint  was  immaterial  to  the  issue  in- 
volved in  this  cause;  and  is  further  immaterial  on  the 
ground  that  there  is  nothing  therein  contained  show- 
ing the  materiality  of  the  testimony  given  at  the  said 
preliminary  hearing  by  the  government's  complain- 
ing witness,  Esther  Wood,  and  it  does  not  appear  in 
what  respect  or  in  what  manner  the  testimony  of  said 
witness  was  material  to  the  issue  involved  in  the  pre- 
liminary hearing  before  Commissioner  Cannon,  nor 
was  there  any  evidence  introduced  to  show  the  ma- 
teriality of  the  same,  in  the  above  entitled  trial,  the 
issue  to  be  determined  at  said  hearing  being  whether 
the  government  had  probable  cause  to  hold  Jake  Gro- 
nich  on  the  charge  of  the  violation  of  the  White  Slave 
Traffic,  and  although  the  indictment  charges  that  the 
defendant  suborned  Esther  Wood  to  give  false  testi- 
mony at  the  trial,  the  record  shows  that  the  hearing 
before  the  United  States  Commissioner  Cannon  to  de- 
termine whether  Jake  Gronich  should  be  held  for  vio- 
lating the  White  Slave  Traffic  Act  was  not  a  trial  in 
the  proper  sense  of  the  word. 

IV. 

The  court  erred  in  the  admission  of  testimony  of- 
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fered  by  the  Government  in  the  following  instance, 
to-wit:  the  testimony  given  by  Esther  Wood  at  the 
preliminary  hearing  before  Commissioner  Cannon  to 
the  effect  that  she  did  not  practice  prostitution  in 
Baker,  Oregon,  in  Portland,  Oregon,  Denver,  Colo- 
rado, or  anywhere  else  in  the  United  States;  and  fur- 
ther testimony  given  at  the  trial  of  the  above  entitled 
cause,  at  which  trial  the  said  Esther  Wood  testified 
in  substance,  so  far  as  relevant,  as  follows: 

"I  have  lived  in  Baker  City,  Ore.,  Denver,  Colorado, 
Cleveland,  Ohio,  Astoria,  Oregon,  and  Portland,  Ore- 
gon and  I  have  practiced  prostitution  in  all  these  dif- 
ferent places.  At  the  preliminary  hearing  on  the 
complaint  against  Jake  Gronich  before  Commissioner 
Cannon,  I  was  asked  whether  I  had  ever  practiced 
prostitution  at  Baker,  Denver  or  Portland,  or  any 
other  place  in  the  United  States,  and  I  answered  no, 
whereas,  as  a  matter  of  fact,  I  had  practiced  prostitu- 
tion in  the  said  places." 

There  was  no  evidence  introduced  at  the  trial  to 
show  that  this  testimony  was  material  to  the  issue 
raised  at  the  hearing  before  Commissioner  Cannon 
on  the  said  complaint  against  Jake  Gronich  for  vio- 
lation of  the  White  Slave  Traffic  Act. 

y. 

The  court  erred  in  allowing  the  introduction  of  cer- 
tain i)()stal  cards  by  the  government,  marked  Ciov- 
ernment's  Exhibits  4,  5  and  6  at  the  preliminary  hear- 
ing before  United  States  Commissioner  Cannon,  at 
w  hich  Iiearing  Jake  (ironich  was  charged  with  viola- 
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tion  of  the  White  Slave  Traffic  Act.  Esther  Wood 
testified  in  substance  that  she  did  not  remember  hav- 
ing ever  received  certain  postal  cards  theretofore  sent 
to  her  by  the  said  defendant,  Jake  Gronich,  and  that 
she,  the  said  Esther  Wood,  did  not  remember  or  re- 
call having  written  or  received  certain  post  cards  sent 
to  and  received  from  the  said  defendant,  Jake  Gro- 
nich. Her  testimony,  so  far  as  relevant,  is  in  sub- 
stance as  follows: 

''At  the  preliminary  hearing  before  United  States 
Commissioner  Cannon  they  exhibited  to  me  the  card. 
Gov.  Ex.  4.  This  card  was  sent  to  me  from  Canton, 
Ohio,  by  Jake  Gronich,  and  I  got  it  at  Denver,  Colo. 
I  don't  remember  just  when.  Another  card,  Gov.  Ex. 
5,  was  exhibited  to  me  at  the  preliminary  hearing. 
Jake  Gronich  sent  this  card  to  me,  and  I  got  it  in 
Portland.  At  the  preliminary  examination  befare 
United  States  Commissioner  Cannon,  they  asked  me 
if  I  had  ever  seen  this  card,  and  I  remember  saying 
once  no,  and  again  that  I  didn't  remember.  At  the 
time  I  so  testified  I  did  remember  seeing  the  card  be- 
fore, and  I  knew  that  I  was  swearing  falsely,  but  so 
testified  because  my  lawyer  advised  me  to.  As  to 
Gov.  Ex.  6,  at  the  preliminary  hearing,  before  U.  S. 
Commissioner  Cannon,  they  asked  me  if  Jake  Green 
sent  me  this  postal  card,  and  asked  me  if  I  knew  any 
fellow  named  Jake  Green,  and  I  said  no,  and  they 
asked  me  if  he  sent  it  to  me,  and  I  said  no  and  again 
that  I  didn't  remember.  At  the  time  I  did  remember. 
A  card  was  exhibited  to  me  which  was  in  my  own 
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handwriting,  and  they  asked  me  if  it  was  my  hand- 
writing* and  I  said  no,  and  they  asked  me  again,  and 
I  said  I  didn't  remember;  and  they  asked  me  had  I 
ever  seen  the  card  before,  and  I  told  them  that  I  didn't 
remember.  And  at  the  time  I  so  testified  I  knew  I 
had  seen  it  before,  and  I  did  remember,  and  I  so  ts- 
tified  because  my  attorney  advised  me  to." 

Because  of  the  loss  of  the  postal  cards  herein  men- 
tioned the  following  stipulation  was  entered  into  be- 
tween the  parties: 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

STIPULATION. 

UNITED  STATES  OF  AMERICA, 

V. 

MAX  G.  COHEN, 

Defendant. 

At  the  trial  of  the  above  entitled  defendant,  certain 
postal  cards  were  introduced  by  the  government  and 
regularly  marked  as  exhibits.  These  postal  cards 
having  been  received  in  evidence,  they  are  now  miss- 
ing from  the  files  of  the  case,  and  after  a  strict  search 
cannot  be  found.  For  the  purpose  of  establishing  the 
identity  of  said  postal  cards  and  the  contents  of  the 
same,  it  is  now  stipulated  that  two  of  said  postal  cards 
were  written  by  Jake  Cronich  to  the  witness  Esther 
Wood  and  the  third  was  written  by  the  witness  Es- 
ther Wood  to  the  said  Jake  Gronich :  that  each  of 
these  postal  cards  tended  to  show  a  familiarity  be- 
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tween  the  said  witness  Esther  Wood  and  the  said  Jake 
Gronich;  that  these  postal  cards  showed  upon  their 
face  that  they  were  transmitted  through  the  United 
States  mails  and  postmarked  at  approximately  the 
time  that  is  charged  in  the  indictment  when  the  de- 
fendant Gronich  transported  the  said  witness  Esther 
Wood  from  Denver,  Colorado,  to  Portland,  Oregon. 
Dated  at  Portland,  Oregon,  September  26,  1913. 

CLARENCE  L.  REAMES, 
Atty.  for  plaintiff. 
THOMAS  MANNIX, 

Atty.  for  defendant. 

There  was  no  evidence  introduced  at  the  trial  of  the 
above  entitled  cause  between  the  United  States  Gov- 
ernment and  Max  G.  Cohen,  to  show  in  what  respect 
or  in  what  manner  the  testimony  in  regard  to  the  fore- 
going post  cards  was  material  to  the  issue  involved  in 
the  preliminary  hearing  before  commissioner  Can- 
non between  the  U.  S.  Government  and  Jake  Gronich ; 
nor  was  there  any  evidence  introduced  to  show  the 
materiality  of  the  same  in  the  above  entitled  trial. 

VI. 

The  court  erred  in  admitting  the  testimony  of  Es- 
ther Wood  to  the  effect  that  she  swore  falsely  in  ref- 
erence to  her  prostitution,  in  the  preliminary  hearing 
before  the  United  States  Commissioner  Cannon 
wherein  fake  Gronich  was  char^-ed  with  violating  the 
White  Slave  Traffic  Act,  as  well  as  to  the  effect  that 
she  swore  falsely  relative  to  the  postal  cards  intro- 
duced in  evidence  and  marked  Gov.  Exs.  4,  5  and  6, 
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for  the  reason  that  she,  the  said  Esther  Wood,  was 
the  wife  of  Jake  Gronich,  and  for  that  reason  her  tes- 
timony against  Jake  Gronich  was  incompetent.  In 
so  far  as  relevant,  Esther  Wood  testified  as  follows, 
in  substance: 

''I  lived  in  JJaker  City,  Oregon,  Denver,  Colorado, 
Cleveland,  Ohio,  Astoria,  Oregon  and  Portland,  Ore- 
gon, and  1  have  practiced  prostitution  in  all  these  dif- 
ferent places.  At  the  preliminary  hearing  on  the 
complaint  against  Jake  Gronich  before  U.  S.  Commis- 
sioner Cannon,  I  was  asked  whether  I  had  ever  prac- 
ticed prostitution  in  Baker  or  Denver  or  Portland  or 
any  other  place  in  the  United  States,  and  I  answered 
no,  whereas,  as  a  matter  of  fact  I  had  practiced  prosti- 
tution in  the  said  places,  and  I  gave  such  testimony 
falsely  because  the  defendant  Max  G.  Cohen,  had  ad- 
vised me  so  to  do." 

In  regard  to  the  postal  cards,  Esther  Woods  testi- 
fied in  substance  as  follows: 

''At  the  preliminary  hearing  before  United  States 
Commissioner  Cannon,  they  exhibted  to  me  a  card, 
Gov.  Ex.  4.  This  card  was  sent  to  me  from  Canton, 
Ohio,  by  Jake  Gronich,  and  I  got  it  at  Denver,  Colo- 
rado, I  don't  remember  just  when.  Another  card. 
Gov.  Ex.  5,  was  exhibited  to  me  at  the  preliminary 
hearing.  Jake  Gronich  sent  this  card  to  me  and  I 
got  it  in  Portland.  At  the  preliminary  examination 
before  U.  S.  Commissioner  Cannon,  they  asked  me 
if  1  had  ever  seen  this  card,  and  I  remember  sayin- 
no,"  and  again  thai   1  didn't  remember.     At  the  time 
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I  so  testified  I  did  remember  seeing  the  card  before 
and  knew  that  I  was  swearing  falsely,  but  I  so  testi- 
fied because  my  lawyer  advised  me  to.  As  to  Gov. 
Ex.  6,  they  asked  me  at  the  preliminary  hearing  if 
Jake  Green  sent  me  this  postal,  and  asked  me  if  I 
knew  any  fellow  named  Jake  Green,  and  I  said  no, 
and  they  asked  me  if  he  sent  it  to  me,  and  I  said  once 
no,  and  again  that  I  didn't  remember.  At  the  time  I 
did  remember.  A  card  was  exhibited  to  me  which  was 
in  my  own  handwriting,  and  they  asked  me  if  it  was 
my  handwriting,  and  I  said  no,  and  they  asked  me 
again  and  I  said  I  didn't  remember,  and  they  asked 
me  had  I  ever  seen  the  card  before,  and  I  told  them 
I  didn't  remember  and  at  the  time  I  so  testified  I 
knew  that  I  had  seen  it  before,  and  did  remember,  and 
I  so  testified  because  my  attorney  advised  me  to." 

It  also  appeared  from  the  testimony  that  Esther 
Wood  had  been  married  to  Jake  Gronich  at  Cleveland, 
Ohio,  Dec.  10,  1910,  and  that  at  the  date  of  the  trial 
of  the  above  entitled  cause,  the  said  Jake  Gronich  and 
Esther  Wood  were  still  husband  and  wife  and  had 
never  been  divorced. 

VII. 

The  court  erred  in  giving  the  following  instruc- 
tion : — 

Now  it  appears,  or  there  is  evidence  tending  to 
show  that  Esther  Wood  was  the  wife  of  Gronich  at 
the  time  of  his  arrest  and  had  been  for  some  time 
prior  thereto.  That  would  not  excuse  him  from  ci 
violation  of  the  white  slave  traffic  act.     No  man  has 
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a  right  to  transport  his  own  wife  from  one  state  to 
another  for  the  purpose  of  prostitution,  so  the  fact 
that  she  was  his  wife  would  be  wholly  immaterial 
upon  that  inquiry  or  upon  this. 

VIII. 

The  court  erred  in  giving  the  following  instruc- 
tion : 

isow  something  has  been  said  about  the  manner  in 
which  Miss  Wood  was  treated  before  the  Commis- 
sioner. Now,  I  do  not  think  that  is  very  material  in 
this  case.  If  she  was  sworn  and  testified  as  a  witness 
in  that  case  and  knowingly  and  wilfully  testified 
falsely,  she  committed  perjury,  and  that  is  about  all 
that  is  necessary  to  be  said  about  that  matter.  It  is 
one  of  the  facts  in  the  case  and  you  have  a  right  to 
weigh  it  along  with  all  the  other  testimony  in  the 
case :  but  however  badly  she  may  have  been  treated  or 
however  wrongly  she  may  have  been  treated  would 
be  no  justification  or  excuse  on  behalf  of  this  defend- 
ant if,  as  a  matter  of  fact,  she  committed  perjury  at 
his  request  or  his  instigation. 

The  evidence  shows  that  Esther  Wood  was  mar- 
ried to  Jake  (ironich  at  Cleveland,  Ohio,  on  the  lOtli 
day  of  December,  1910,  and  that  she  was  the  wife  of 
Jake  Gronich  at  the  time  of  the  preliminary  hearing- 
before  U.  S.  Commissioner  Cannon,  at  which  hearini;- 
Jake  (ironich  was  complained  of  for  violation  of  the 
White  Slave  Traffic  Act.  At  the  said  hearing  the 
said  l^sllicr  Wood  was  subjected  lo  threats  of  impris- 
onment unless  she  testified  at  llie  said  hearing  against 
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the  said  Jake  Gronich,  as  appears  from  Gov.  Ex.  3  at- 
tached to  the  bill  of  exceptions. 

At  the  preliminary  hearing  appears  from  the  record, 
Gov.  Ex.  3,  p.  2,  in  the  testimony  of  Esther  Wood: — 

Mr.  CANNON:  You  understand  you  can  be  pun- 
ished for  your  attitude? 

A.     Yes,  sir. 

Q.  Do  you  prefer  to  be  punished  and  kept  in  jail 
rather  than  testify? 

A.     Yes,  sir. 

Q.     Very  well  then,  Miss  Wood,  this  is  probably 

what  will  hapen  to  you  unless  you  do  testify.     You 

will  probably  have  to  go  to  jail  for  an  indefinite  time, 

if  you  prefer  to  do  that  rather    than    answer    simple 

(juestion. 

'j^  I*  'p  'I* 

Mr.  MAGUIRE:    Q.     What  is  your  name? 

A.     I  refuse  to  talk.     I  told  you  once. 

Q.  How  old  are  you?  Do  you  refuse  to  answer 
that?  Where  have  you  lived  in  the  last  two  years? 
Do  you  refuse  to  answer  that  question  also? 

A.     Yes,  sir. 

Q.     On  what  ground? 

Mr.  CANNON  :  I  don't  think  there  is  any  use  in 
pursuing  this  hearing  any  further.     I  think  I  will — 

Mr.  STEPHENSON:  I  would  like  permission,  if 
your  honor  please,  to  ask  the  witness  one  question. 

Mr.  MAGUIRE:  If  the  court  please,  I  object  to 
that.  The  government,  I  think,  has  subpoenaed  this 
witness,  jind  as  slie  has  refused  to  tcstifv,  that  is  no 
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chance  for  any  cross  examination. 

Mr.  CANNON:    I  presume  that  is  technically  cor- 
rect, although  I  don't  care  to  put  an  incompetent  wit- 
ness in  jail,  if  she  is,  as  a  matter  of  fact,  incompetent. 
*  *  *  * 

Q.  Where  have  you  lived  in  the  last  two  or  three 
years  ? 

A.  I  refuse  to  answer  any  further.  *  *  j  ^vij] 
ansvv'er  all  questions  as  soon  as  I  have  seen  my  at- 
torney. I  haven't  talked  to  him.  I  was  very  ill.  I 
didn't  talk  to  him. 

Mr.  MAGUIRE:  Her  attorney  has  been  notified 
of  the  time  of  the  hearing  and  he  has  already  told  Mr. 
Pray  and  myself  over  the  telephone  that  he  had  ad- 
vised her  to  tell  the  truth  about  the  matter^  so  there 
is  no  excuse  for  her  attitude. 

Mr.  CANNON:  If  she  is  incompetent,  there  is  no 
use  for  me  to  commit  her. 

Mr.  MAGUIRE:  She  is  not  incompetent.  I  be- 
lieve counsel's  position  is  this;  that  she  is  incompetent 
to  testify  against  this  defendant  because  there  may  be 
a  marriage  relation  claimed  between  them. 

Mr.  CANNON :    I  understand  that  is  the  rule. 

Mr.  MAGUIRE:  I  think  if  the  court  please  that  I 
will  ask  for  a  continuance  of  this  case  pending  some 
decision  one  way  or  the  other  as  to  her  being  compet- 
ent and  it  may  l)e  (|uite  likely  she  will  change  her  mind 
when  she  understands  more  fully. 

Mr.  CANNON:  l  think  she  will.  I  will  continue 
the  case  and  xou  can  call  it  up  at  any  time  vou  sec  fit. 
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Mr.  CANNON:  I  will  do  this.  I  will  take  this 
case  under  advisement,  and  this  witness  will  be  com- 
mitted to  the  county  jail  pending  a  decision  in  the 
matter,  and  I  don't  know  just  when  I  will  be  able  to 
decide  it,  and  her  bond  will  be  fixed  at  $2500." 

Mr.  MaGuire  was  Deputy  United  States  District 
Attorney. 

Thereafter  the  witness,  Esther  Wood,  gave  her  tes- 
timony at  the  preliminary  hearing,  as  appears  from 
Government  Exhibit  3. 

WHEREFORE  defendant  prays  that  the  judgment 

and  the  proceedings  of  the  said  District  Court,  may  be 

reversed. 

RALPH  E.  MOODY, 

ROSCOE  C.  NELSON, 
THOMAS  MANNIX, 
Attys.  for  Dft. 
[Endorsed]  :     Assignments  of  Error.     Filed  Sept. 

29,  1913. 

A.  M.  CANNON, 

Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  the  30  day  of  September, 
1913,  there  was  duly  filed  in  said  Court,  an  Order 
Allowing  Writ  of  Error,  in  words  and  figures  as 
follows,  to  wit: 

[Order  Allowing  Appeal.] 

/;/  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

L^XITED  STATES  OF  AMERICA, 

vs. 
MAX  G.  COHEN, 

Defendant. 
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This  30  day  of  September,  1913,  comes  the  defend- 
ant, ]:)y  his  attorney,  and  files  herein  and  presents  to 
the  court  a  petition  praying  for  allowance  of  a  writ 
of  error  and  assignment  of  errors  intended  to  be  urged 
])y  him,  and  praying  also  that  a  transcript  of  the  rec- 
ord and  proceedings  and  papers  upon  which  the  judg- 
ment herein  was  rendered,  duly  authenticated,  may  be 
sent  to  the  United  States  Circuit  Court  of  Apeals  for"* 
the  Ninth  Circuit,  and  that  such  other  and  further 
proceedings  may  be  had  as  are  proper  in  the  premises. 

ON    CONSIDERATION    WHEREOF  the  court 

does  allow  the  Writ  of  Eror,  and  orders  that  the  same 

shall  operate  as  a  supersedeas  of  the  sentence  and 

judgment  given  in  the  said  District  court,  and  that  a 

transcript  of  the  record,  proceedings  and  papers  in 

ihis  case  duly  authenticated  shall  be  sent  to  the  Fed 

eral  Circuit  Court  of  Appeals. 

R.  S.  BEAN, 

Judge. 
And  afterwards,  to  wit,  on  the  30  day  of  September, 
1913,  there  was  duly  filed  in  said  Court,  an  Un- 
dertaking on  Writ  of  Error,  in  words  and  figures 
as  follows,  to  wit: 

[Undertaking  on  Writ  of  Error.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 
No.  5829. 
UNITED  STATES  OF  AMERICA, 

vs. 

MAX  (;.  cohp:n, 

Defendant. 
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WHEREAS,  on  the  4th  day  of  August,  1913,  the 
above  named  defendant.  Max  G.  Cohen,  was  con- 
victed in  the  above  entitled  court  and  cause,  of  the 
crime  of  subornation  of  perjury  alleged  in  the  indict- 
ment to  have  been  committed  by  the  defendant's  sub- 
r^rning  one  Esther  Wood  to  commit  the  crime  of  per- 
jury within  said  District  of  Oregon ;  and 

WHEREAS,  on  the  said  4th  day  of  August,  1912, 
the  said  Max  G.  Cohen  was  by  the  said  District  Court 
for  the  District  of  Oregon,  sentenced  to  serve  a  terni 
of  two  years  in  the  Eederal  penitentiary  at  McNeil's 
Island,  and  to  pay  a  fine  of  One  Hundred  Dollars ;  and 

WHEREAS,  the  said  defendant  has  appealed  from 
said  judgment  of  conviction,  to  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  and  has  presented  to  the 
District  Court  of  the  United  States  for  the  District  of 
Oregon,  his  petition  for  a  writ  of  error  and  his  assign- 
ments of  error,  and  on  account  thereof,  said  District 
Court  did  on  the  30th  day  of  September,  1913,  allow 
said  writ  of  error  and  granted  a  stay  of  execution  of 
said  sentence  pending  the  final  decision  of  said  cause 
upon  such  appeal ;  and 

WHEREAS,  as  a  condition  precedent  to  the  grant- 
ing of  said  order  allowing  said  writ  of  error  and  stay- 
ing said  execution,  the  said  defendant  did  by  its  order 
direct  that  the  said  defendant  give  bond  in  the  sum  of 
Ten  Thousand  Dollars. 

NOW  THEREFORE,  in  consideration  of  the 
prcmsies  and  of  such  appeal,  we,  Max  G.  Cohen  as 
principal,  and  Grace  Cohen  and  I\[.  Pollay  as  sureties, 
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do  jointly  and  severally  acknowledge  ourselves  to  ])e 
indebted  to  the  United  States  of  America  in  the  ftiU 
sum  of  Ten  Thousand  Dollars  lav^ful  money  of  the 
United  States,  to  be  paid  to  the  United  States  of 
America,  and  to  be  levied  upon  all  of  our  goods,  chat- 
tels, lands,  tenements  and  all  other  property,  upon, 
however,  this  condition : 

That  if  the  said  Max  G.  Cohen  shall  personally  ap- 
pear in  the  District  Court  of  the  United  States  for 
the  District  of  Oregon  when  he  shall  be  called  upon 
or  lawfully  required  by  order  of  court  or  law  so  to 
do,  and  thereupon  answer  all  matters  and  things  as 
may  be  charged  against  him  on  behalf  of  the  United 
States  relative  to  or  pertaining  to  such  conviction  as 
herein  recited  and  shall  at  all  times  hold  himself 
amenable  and  subject  to  the  orders,  the  process  and 
the  commitment  of  the  said  District  Court  of  the 
United  States  for  the  District  of  Oregon,  and  of  the 
said  Circuit  Court  of  Apeals,  as  shall  hereafter  froiy 
lime  to  time  be  made  by  said  courts  or  either  thereof, 
and  shall  at  all  times  abide  the  orders  and  the  judg- 
ments of  said  courts  in  said  matters,  and  in  event  that 
said  judgment  shall  be  affirmed  l)y  the  said  Circuit 
Court  of  Appeals,  will  at  all  times  hold  himself  in 
execution  of  said  sentence,  then  this  undertaking  shall 
be  void,  otherwise  it  is  to  be  and  always  remain  in  full 
force  and  effect. 

MAX  (J.  COHEN  (Seal) 
(^RACECOIIKX  (Seal) 
M.  POLLAY  (Seal) 
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Signed,  sealed  and  acknowledged  this  30  day  of 
September,  1913,  before  Frederick  H.  Drake,  United 
States  Commissioner  for  the  District  of  Oregon. 
(SEAL)  FREDERICK  H.  DRAKE, 

United  States  Commissioner  for  the 
District  of  Oregon. 

[Endorsed]  :  Undertaking  on  Appeal.  Filed  Sep. 
30,  1913. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  the  9  day  of  October,  1913, 
there  was  duly  filed  in  said  Court,  a  Writ  of  Er- 
ror, in  words  and  figures  as  follows,  to  wit: 

[Writ  of  Error.] 

In  the  United  States  Circuit  Court  of  Appeals 

for  the  A^intli  District. 

MAX  G.  COHEN, 

Plaintiff  in  Error, 
vs. 
UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 

THE  UNITED  STATES  OF  AMERICA,  ss. 

The  President  of  the  United  States  of  America. 

To  the  Judge  of  the  District  Court  of  the  United 
States  for  the  District  of  Oregon:    Greeting: 

Because  in  the  records  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  plea  which  is  in 
the  District  Court  before  the  Honorable  R.  S.  Bean, 
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one  of  you,  between  United  States  of  America,  Plain- 
tiff and  Defendant  in  Error,  and  Max  G.  Cohen,  De- 
fendant and  plaintiff  in  Error,  a  manifest  error  hath 
happened  to  the  great  damage  of  the  said  Plaintiff  in 
Error,  as  by  complaint  doth  appear;  and  we,  being 
willing  that  error,  if  any  hath  been,  should  be  duly 
corrected,  and  full  and  speedy  justice  done  to  the  par- 
ties aforesaid,  and,  in  this  behalf,  do  command  you, 
if  judgment  be  therein  given,  that  then,  under  your 
seal,  distinctly  and  openly,  you  send  the  record  and 
proceedings  aforesaid,  with  all  things  concerning  the 
same,  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  together  with  this  writ,  so  that 
you  have  the  same  at  San  Francisco,  California,  with- 
in thirty  days  from  the  date  hereof,  in  the  said  Circuit 
Court  of  Appeals  to  be  then  and  there  held;  that  the 
record  and  proceedings  aforesaid,  being  then  and 
there  inspected,  the  said  Circuit  Court  of  Appeals  may 
cause  further  to  be  done  therein  to  correct  that  error, 
what  of  right  and  according  to  the  laws  and  ctistoms 
of  the  United  States  of  America  should  be  done. 

Witness  the  Honorable  Edward  Douglas  White. 
Chief  Justice  of  the  Supreme  Court  of  the  l^iitcd 
States  this  9th  day  ol  October,  1913. 

(Seal)  A.  M.  CANNON, 

Clerk  of  the  District  Court  of  the  United 
States  for  tlie  District  of  Oregon. 

[Endorsed  I  :     Writ  of  Vsvor.     Filed  Oct.  9,  1913. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 
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And  afterwards,  to  wit,  on  the  9th  day  of  October, 
1913,  there  was  duly  filed  in  said  Court,  a  Cita- 
tion on  Writ  of  Error,  in  words  and  figures  as 
follows,  to  wit: 

[Citation  on  Writ  of  Error.] 

UNITED  STATES  OF  AMERICA, 

District  of  Oregon. — ss. 
To  the  United  States  of  America,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  ap- 
pear before  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  at  San  Francisco,  Cali- 
fornia, within  thirty  days  from  the  date  hereof,  pur- 
suant to  a  writ  of  error  filed  in  the  Clerk's  office  of 
the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon,  wherein  Max  G.  Cohen  is  plaintiff  in 
error  and  you  are  defendant  in  error,  to  show  cause, 
if  any  there  be,  why  the  judgment  in  the  said  writ  of 
error  mentioned  should  not  be  corrected  and  speedy 
justice  should  not  be  done  to  the  parties  in  that  be- 
half. 

Given  under  my  hand,  at  Portland,  in  said  District, 
this  9th  day  of  October,  in  the  year  of  our  Lord,  one 
thousand,  nine  hundred  and  thirteen. 

R.  S.  BEAN, 

Judge. 

Service  of  the  within  Citation  admitted  at  Port- 
land, Oregon,  this  9th  day  of  Oct,  1913. 

CLARENCE  L.  REAMES, 

United  States  Attorney. 
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A.  M.  CANNON, 
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APPELLANT*S  BRIEF 


STATEMENT  OF  THE  CASE 

Max  G.  Colieii,  a  practicing  attorney  of  the  City 
of  Portland,  Oregon,  the  defendant  in  the  court  be- 
low, was  indicted  for  subornation  of  perjury  and 
was  found  guilty  by  the  jury  at  the  trial  on  the  4th 
day  of  June,  1913,  and  thereafter  sentenced  to  two 
years'  imprisonment  and  to  pay  a  fine  of  $100.  The 
circumstances  out  of  which  the  case  arose  are  as 
follows : 


One  Jake  Gronieh  was  arrested  prior  to  May  7, 
1912,  for  violation  of  the  White  Slave  Traffic  Act, 
in  that  he  was  accused  of  transporting  one  Esther 
Wood,  who  was  his  wife,  from  Cleveland,  Ohio,  to 
Portland,  Oregon,  for  immoral  purposes. 

Jake  Gronieh  was  arrested  and  his  preliminary 
hearing  was  had  before  United  States  Commissioner 
Cannon  on  or  about  the  9th  day  of  May,  1912. 

His  wife,  Esther  Wood,  was  arrested  on  or  about 
the  7th  day  of  May,  1912,  and  held  as  a  witness,  and 
at  the  hearing  she  was  compelled,  under  various 
threats  of  imprisonment  for  contempt,  to  testify 
against  the  said  Gronieh,  although  both  the  United 
States  Commissioner  and  the  United  States  District 
Attorney  were  informed  that  she  was  the  wife  of 
the  defendant  Gronieh. 

As  appears  from  Government  Exhibit  3,  attached 
to  the  Bill  of  Exceptions,  Esther  Wood  at  the  hear- 
ing in  answer  to  questions  relative  to  her  having 
practiced  prostitution  in  various  places,  and  also  re- 
lating to  certain  postal  cards  claimed  to  have  been 
sent  by  Jake  Gronieh,  denied  that  she  had  practiced 
prostitution,  and  said  that  she  did  not  remember 
about  the  postal  cards. 

The  indictment  against  the  defendant,  Max  G. 
Cohen,  was  based  upon  the  claim  that  this  testimony 
given  by  Esther  Wood  at  the  preliminary  hearing 
before  United  States  Commissioner  Anderson  M. 
Cannon  was  false  and  that  the  defendant,  Max  G. 
Cohen,  procured,  advised,  instigated  and  caused 
Esther  Wood  to  swear  falsely  at  the  said  hearing. 

At  the  trial  of  Max  G.  Cohen  on  the  issue  of 
subornation  the  Government's  case  hinged  on  the  tes- 
timony of  three  self-confessed  habitual  prostitutes, 


3 

Esther  Wood,  Eose  Heller  and  Violet  Woods,  who 
testified  as  to  the  conversation  which  took  place  in 
the  Oxford  Hotel  in  the  City  of  Portland,  where  the 
defendant,  Max  G.  Cohen,  was  called  about  five 
o'clock  in  the  afternoon  of  May  7,  1912,  and  at  which 
place  and  time  the  Government  claims  he  advised 
Esther  Wood  to  swear  falsely  regarding  her  prior 
prostitution  and  the  receipt  and  sending  of  the  pos- 
tal cards. 

No  motive  for  the  subornation  was  shown,  and 
Max  G.  Cohen  had  no  connection  with  the  prelimi- 
nary hearing  save  his  visit  to  the  Oxford  Hotel  by 
request  on  the  7th  day  of  May,  1912,  to  confer  with 
Esther  Wood,  whom  he  did  not  know,  and  his  gra- 
tuitous appearance  at  the  preliminary  hearing  at 
which  he  was  informed  by  the  United  States  deputy 
attorney  that  he  was  not  in  the  case  at  all  and  that 
his  presence  was  resented.  (See  Gov.  Ex.  3,  page  6.) 
At  the  time  of  the  conversation  referred  to  between 
Max  G,  Cohen  and  Esther  Wood,  Esther  Wood  had 
not  been  arrested  or  stihpoenaed  as  a  witness  for  the 
preliminary  hearing  or  on  any  other  matter  con- 
nected with  the  case. 

QUESTIONS  INVOLVED. 

The  questions  involved  and  the  manner  in  which 
they  are  raised  are  shown  in  the  following 

ASSIGNMENTS  OF  ERROR. 
I. 

The  court  erred  in  overruling  the  demurrer  to 


tlie  indictment,  said  demurrer  being  based  upon  the 
following  grounds: 

"a.  That  more  than  one  crime  is  attempted  to 
be  charged  in  said  indictment,  said  indictment  con- 
sisting of  but  one  count. 

b.  That  the  said  indictment  fails  to  state  facts 
sufficient  to  constitute  a  crime. 

c.  That  the  facts  stated  in  the  indictment  do  not 
constitute  a  crime." 

Our  contention  with  relation  to  this  assignment 
is  that  an  United  States  commissioner  is  without  ju- 
risdiction to  try  any  issue  between  the  United  States 
of  America  and  a  person  charged  with  violation  of 
the  White  Slave  Traffic  Act.  Hence  the  demurrer  to 
indictment  in  this  case  charging  perjury  in  the  trial 
of  such  an  issue  before  an  United  States  commis- 
sioner should  have  been  sustained. 

State  V.  Furlong,  20  Me.  09. 


II. 

The  court  erred  in  refusing  the  motion  of  the  de- 
fendant for  an  order  directing  the  jury  to  return  a 
verdict  of  not  guilty  in  the  above  entitled  cause  upon 
the  following  grounds  and  for  the  following  reasons, 
to-wit : 

"a.  That  no  evidence  had  been  introduced  in 
the  trial  of  said  cause  upon  which  a  verdict  of  guilty 
could  be  based. 

b.  That  the  evidence  wliich  liad  been  introduced 
in  this  cause  was  not  suiVicient  to  be  the  basis  of  a 
verdict  of  guilty. 


c.  That  the  evidence  failed  to  show  that  any 
crime  had  been  committed  by  this  defendant. 

d.  That  the  evidence  was  not  snfficient  to  show 
that  the  defendant  had  committed  the  crime  set  forth 
in  the  indictment  in  this  cause." 

The  indictment  charges  that  on  or  about  the  7th 
day  of  May,  1912,  the  defendant,  Max  G.  Cohen,  "did 
unlawfully,  knowingly,  feloniously  and  corruptly 
procure,  advise,  obtain  and  suborn  one  Esther  Wood 
to  appear  as  a  witness  at  the  trial  and  hearing  of 
said  cause  for  the  United  States  and  to  give  in  evi- 
dence before  the  said  United  States  Commissioner 
certain  matters  material  and  relevant  to  the  issue 
in  the  substance  and  to  the  effect  following,  to-wit : 
That  she,  the  said  Esther  Wood,  had  never  practiced 
prostitution  in  Baker,  Oregon,  and  that  she,  the  said 
Esther  Wood,  had  never  practiced  prostitution  in 
Portland,  Oregon,  or  in  Denver,  Colorado,  or  in  any 
other  place  in  the  United  States,  and  that  the  said 
Esther  Wood  did  not  remember  having  ever  received 
certain  postal  cards  theretofore  sent  to  her  by  the 
said  defendant,  Jake  Gronich,  and  that  she  did  not 
remember  or  recollect  having  Avritten  or  mailed  cer- 
tain postal  cards  sent  to  and  received  by  the  defend- 
ant Jake  Gronich." 

In  regard  to  the  allegations  that  Esther  Wood 
was  suborned  by  the  defendant  to  appear  and  per- 
jure herself  as  alleged,  Esther  Wood  had  not  been 
arrested  at  the  time  when  the  defendant  is  charged 
with  the  crime  set  forth  in  the  indictment,  and  no 
evidence  is  introduced  that  she  kneAv  she  would  be 
arrested. 

The  points  urged  in  connection  with  this  assign- 
ment are : 
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The  essential  elements  of  subornation  appear 
to  be  : 

a.  That  the  testimony  of  the  witness  claimed  to 
have  been  suborned  was  false. 

b.  That  it  was  given  by  him  wilfully  and  cor- 
ruptly knowing  it  to  be  false. 

c.  That  the  person  claimed  to  be  guilty  of  subor- 
nation knew  or  believed  that  such  testimony  Avould 
be  false. 

d.  That  he  also  knew  or  believed  that  the  per- 
son claimed  to  have  been  suborned  would  wilfully 
and  corruptly  testify  as  advised. 

e.  That  the  person  charged  with  subornation  in- 
duced or  procured  the  person  claimed  to  haA^e  been 

suborned  to  2five  such  false  testimonv. 

~  t- 

f.  That  the  testimony  claimed  to  have  been 
suborned  was  material. 

Boren  v.  U.  S.,  144  Fed.  801. 
State  V.  Faliey^  65  Atl.  690. 
Commomvealth  v.  Smithy  11  Allen  243. 
Commonwealth  v,  Douglas^  3  Metcalf  245. 


The  crime  of  subornation  of  perjury  cannot  be 
committed  unless  the  person  charged  with  suborna- 
tion had  in  mind  some  particular  tribunal  or  pro- 
ceeding wherein  he  intended  that  the  perjury  should 
be  committed.  And  if  there  are  no  proceedings  in- 
stituted of  which  the  accused  has  knowlcMlge  at  the 
time  when  the  crime  of  subornation  of  perjury  is 
claimed  to  have  been  committed,  and  the  language 


claimed  to  constitute  subornation  of  perjury  is 
equiA^ocal  and  may  have  to  do  with  proceedings  be- 
yond the  pale  of  the  law  of  jjerjury,  as  well  as  pro- 
ceedings wherein  the  crime  of  perjury  may  be  com- 
mitted, in  such  cases  there  are  no  facts  upon  which 
a  charge  of  subornation  of  perjury  can  be  predicated. 
Government  detectives,  marshals  and  inquisitors 
have  no  right  to  compel  witnesses  or  persons  accused 
of  crime  to  give  them  information,  and  if  the  advice 
of  an  attorney  relates  or  may  reasonably  relate  to 
such  interviews  and  inquisitions  as  to  judicial  pro- 
ceedings, there  is  no  subornation  of  perjury. 

State  V.  Howard,  38  S.  W.  908. 
State  V,  Joaquin,  69  Me.  218. 
Nicholson  v.  State,  2^  S.  E.  360. 


In  making  out  a  prima  facie  case  for  the  jury, 
civil  or  criminal,  the  trial  judge  must  determine  in 
the  first  instance,  by  assuming  the  truth  of  all  the 
evidence  introduced  by  the  party  seeking  redress 
and  admitting  all  reasonable  inferences  therefrom, 
whether  the  contentions  of  the  party  seeking  redress 
are  made  out  by  the  evidence  introduced,  to  the  de- 
gree of  being  probable,  as  distinguished  from  being 
merely  possible.  If  the  evidence  makes  the  conten- 
tions of  the  party  merely  possible,  he  cannot  have 
his  case  submitted  to  the  jury,  for  in  such  case  the 
jury  would  not  be  justified  in  guessing  upon  the 
truth  of  the  issue.  There  must  be,  in  order  to  make 
out  a  prima  facie  case,  facts  introduced  rising  above 
the  degree  of  establishing  a  possibility,  and  making 
it  probable  that  the  contention  of  the  party  seek- 
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ing  redress  is  true,  before  tlie  judge  is  justified  in 
declaring  a  prima  facie  case  made  out 

People  V.  Bennett,  49  N.  Y.  137. 

Ex  parte  Meyer,  40  Pac.  953. 

State  v.  Gordon,  76  Pac.  882. 

Sparf  V.  U.  S.,  156  U.  S.  57 ;  39  L.  Ed.  343  at 
p.  360. 

See  also  Patty  v.  Salem  Mills,  53  Or.  357. 

See  also  Melton  v.  State,  158  S.  W.  550. 


See  also  particularly  the  points  and  authorities 
under  assignments  following. 

III. 

The  court  erred  in  allowing  to  be  introduced  by 
the  Government  the  complaint  against  Jacob  Gro- 
nich  filed  in  the  preliminary  hearing  before  Commis- 
sioner Anderson  M.  Cannon,  said  complaint  being 
Government's  Exhibit  1,  reading  as  follows : 

United  States  of  America,  District  of  Oregon,  ss. 
Complaint  for  violation  of  White  Slave  Traffic  Act. 

The  United  States 

v. 
Jake  Gronich. 

Before  me,  the  undersigned,  a  United  States  Com- 
missioner for  the  District  of  Oregon,  personally  ap- 
peared this  day  Charles  P.  Pray,  who  on  oath  de- 
poses and  says  that  the  said  Jake  Gronich  on  or 
about  the  8th  day  of  April,  1912,  at  Cleveland,  in  the 


state  and  District  of  Ohio,  did  unlawfully,  know- 
ingly and  feloniously  procure  and  obtain  a  ticket 
and  tickets  and  form  of  transportation  and  evidence 
of  right  thereto  to  be  used  in  interstate  commerce 
by  a  woman,  to-Avit,  Esther  Wood,  in  going  from  the 
said  Cleveland,  in  the  State  of  Ohio,  to  Denver,  in 
the  State  of  Colorado,  and  from  the  said  Denver,  in 
the  State  of  Colorado,  to  Portland,  in  the  State  and 
District  of  Oregon,  and  within  the  jurisdiction  of 
this  court,  for  the  purpose  of  prostitution  and  de- 
bauchery and  for  an  immoral  purpose,  to-wit :  that 
she,  the  said  Esther  Wood,  should  live  with  him, 
the  said  Jake  Gronich,  as  his  concubine,  whereby 
the  said  Avoman,  to-wit,  Esther  Wood,  was  trans- 
ported in  interstate  commerce  from  Cleveland,  in 
the  State  of  Ohio,  to  the  City  of  Denver,  in  the  State 
of  Colorado,  and  from  the  said  Denver,  in  the  State 
of  Colorado,  to  Portland,  in  the  State  and  District 
of  Oregon,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States  of  America. 

And  furthermore,  the  said  deponent  says  he  has 
reason  to  believe,  and  does  believe,  that  Esther  Wood 
and  May  Swindle,  alias  May  Weller,  are  material 
witnesses  to  the  subject  matter  of  this  complaint. 

Charles  P.  Pray. 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  May,  1912. 

A.  M.  Cannon, 

United  States  Commissioner. 

The  said  complaint  was  immaterial  to  the  issue 
involved  in  this  cause ;  and  is  further  immaterial  on 
the  ground  that  there  is  nothing  therein  contained 
showing  the  materiality  of  the  testimony  given  at 
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the  said  preliminary  hearing  by  the  Government's 
complaining  witness,  Esther  Wood,  and  it  does  not 
api^ear  in  what  respect  or  in  what  manner  the  testi- 
mony of  said  witness  was  material  to  the  issue  in- 
volved in  the  preliminary  hearing  before  Commis- 
sioner Cannon,  nor  was  there  any  evidence  intro- 
duced to  show  the  materiality  of  the  same,  the  issue 
to  be  determined  at  said  hearing  having  been  Avhether 
or  not  the  Government  had  probable  cause  to  hold 
Jake  Gronich  on  the  charge  of  the  violation  of  the 
White  Slave  Traffic,  and  although  the  indictment 
charges  that  the  defendant  suborned  Esther  Wood 
to  give  false  testimony  at  the  trial,  the  record  shows 
that  the  hearing  before  United  States  Commissioner 
Cannon  to  determine  Avhether  Jake  Gronich  should 
be  held  for  violating  the  White  Slave  Traffic  Act  was 
not  a  trial. 

IV. 

The  court  erred  in  the  admission  of  testimony 
offered  by  the  Government  in  the  following  instance, 
to-Avit:  the  testimony  given  by  Esther  Wood  at  the 
preliminary  hearing  before  Commissioner  Cannon 
to  the  effect  that  she  did  not  practice  prostitution 
in  Baker,  Oregon,  in  Portland,  Oregon,  Denver,  Colo- 
rado, or  anywhere  else  in  the  United  States;  and 
further  testimony  given  at  the  trial  of  the  above  en- 
titled cause,  at  which  trial  the  said  Esther  Wood 
testified  in  substance,  so  far  as  relevant,  as  follows : 

I  have  lived  in  Baker  City,  Oregon  ;  Denver,  Colo- 
rado; Cleveland,  Ohio;  Astoria,  Oregon,  and  Port- 
land, Oregon,  and  I  have  practiced  ])rostitution  in 
all  these  different  places.  At  the  preliminary  hear- 
ing on  the  complaint  against  Jake  (ironich  before 
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Commissioner  Cannon  I  was  asked  whether  I  had 
ever  practiced  prostitution  at  Balder,  Denver  or  Port- 
land, or  any  other  place  in  the  United  States,  and  I 
answered  no,  whereas,  as  a  matter  of  fact,  I  had 
practiced  prostitution  in  the  said  places. 

There  was  no  evidence  introduced  at  the  trial  to 
show  that  this  testimony  was  material  to  the  issue 
raised  at  the  hearing  before  Commissioner  Cannon 
on  the  said  complaint  against  Jake  Gronich  for  vio- 
lation of  the  White  Slave  Traffic  Act. 

The  points  and  authorities  to  which  the  attention 
of  the  court  is  specially  asked  in  connection  with 
these  assignments  are : 

To  establish  perjury  or  subornation  of  perjury  it 
is  necessary  not  only  to  show  that  there  was  a  false 
statement  of  fact  made  under  oath,  but  the  prosecu- 
tion must  go  farther  and  show  the  materiality  of  the 
false  statement  to  the  issue  as  well;  and  this  proof 
cannot  be  supplied  either  by  opinions  or  by  presump- 
tion. 

McClelland  v.  People,  113  Pac.  640. 

Bledsoe  v.  State,  42  S.  W.  899. 

Brown  v.  State,  36  S.  W.  705. 

Commonwealth  v.  Pollard,  12  Metcalf  225,  229. 

Fletcher  v.  State,  123  Pac.  80. 

Wilde  V.  State,  123  Pac.  85. 

People  V.  Teal,  196  N.  Y.  372;  89  N.  E.  1086; 
25  L.  R.  A.  (N.  S.)  120. 

U.  S.  V.  Howard,  132  Fed.  325. 

Rich  V.  U.  S.,  33  Pac.  804. 

Lawrence  v.  State,  2  Texas  App.  479. 

U.  S.  V,  Shinn,  14  Fed.  447. 
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And  it  is  not  enough  to  introduce  in  evidence  the 
record  of  the  case  in  Avhich  it  is  alleged  the  false 
oath  was  taken.  The  Government  must  go  further 
and  introduce  evidence  showing  the  materiality  of 
the  alleged  perjured  testimony  to  the  issue  involved. 

McClelland  v.  People,  113  Pac.  640. 
Bledsoe  v.  State,  42  S.  W.  899. 
Rich  V.  U.  S.,  33  Pac.  804. 


The  fact  of  materiality  cannot  be  established  by 
the  mere  opinions  of  witnesses. 

Washington  v.  State,  5  S.  W.  119. 
Foster  v.  State,  22  S.  W.  21. 


In  testing  materiality  of  testimony  charged  to 
be  perjured,  reference  must  be  had  to  the  issue  as 
it  existed  when  the  oath  was  administered  to  the 
witness. 

Bullock  V.  Koon,  4  Wend.  531. 


V. 


The  court  erred  in  allowing  the  introduction  of 
certain  postal  cards  by  the  Government,  marked 
Government's  Exhibits  4,  5  and  (I,  at  the  preliminary 
hearing  before  United  States  Commissioner  Cannon, 
at  which  hearing  Jake  Gronich  was  charged  with 
violation  of  the  White  Slave  Traffic  Act.     Esther 
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Wood  testified  in  substance  that  she  did  not  remem^ 
ber  having  ever  received  certain  postal  cards  thereto- 
fore sent  to  her  bv  the  said  defendant  Jake  Gronich, 
and  that  she,  the  said  Esther  Wood,  did  not  remem- 
ber or  recall  having  written  or  received  certain  post 
cards  sent  to  and  received  from  the  said  defendant 
Jake  Gronich.  Her  testimony,  so  far  as  relevant, 
is  in  substance  as  follows : 

At  the  preliminary  hearing  before  United  States 
Commissioner  Cannon  they  exhibited  to  me  the  card, 
Gov.  Ex.  4.  This  card  was  sent  to  me  from  Canton, 
Ohio,  by  Jake  Gronich,  and  I  got  it  at  Denver,  Colo- 
rado. I  don't  remember  just  when.  Another  card, 
Gov.  Ex.  5,  was  exhibited  to  me  at  the  preliminary 
hearing.  Jake  Gronich  sent  this  card  to  me  and  I 
got  it  in  Portland.  At  the  preliminary  examination 
before  United  States  Commissioner  Cannon  they 
asked  me  if  I  had  ever  seen  this  card,  and  I  remem- 
ber saying  once  no  and  again  that  I  didn't  remember. 
At  the  time  I  so  testified  I  did  remember  seeing  the 
card  before,  and  I  knew  that  I  was  swearing  falsely, 
but  so  testified  because  my  lawyer  advised  me  to. 
As  to  Gov.  Ex.  6,  at  the  preliminary  hearing  before 
United  States  Commissioner  Cannon  they  asked  me 
if  Jake  Green  sent  me  this  postal  card,  and  asked 
me  if  I  knew  any  fellow  named  Jake  Green,  and  I 
said  no,  and  they  asked  me  if  he  sent  it  to  me,  and 
I  said  no,  and  again  that  I  didn't  remember.  At  the 
time  I  did  remember.  A  card  was  exhibited  to  me 
Avhich  was  in  my  own  handwriting,  and  they  asked 
me  if  it  was  my  handwriting,  and  I  said  no,  and  they 
asked  me  again,  and  I  said  I  didn't  remember;  and 
they  asked  me  had  I  ever  seen  the  card  before,  and 
I  told  them  that  I  didn't  remember.  And  at  the  time 
I  so  testified  T  knew  I  had  seen  it  before  and  I  did 
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remember,  and  I  so  testified  because  my  attorney 
advised  me  to. 

(The  postal  cards  mentioned  having  been  lost  and 
misplaced,  it  has  been  stipulated  that  two  of  the  pos- 
tal cards  were  written  by  Gronich  to  the  witness 
Esther  Wood,  and  the  third  by  the  Avitness  Esther 
Wood  to  the  said  Gronich;  that  each  of  the  cards 
tended  to  show  familiarity  between  the  said  parties, 
and  that  they  showed  upon  their  face  that  they  had 
been  transmitted  through  the  United  States  mails 
and  post  marked  approximately  at  the  time  Gronich 
is  charged  in  the  indictment  to  have  transported  the 
witness  Esther  Wood  from  Denver,  Colorado,  to 
Portland,  Oregon.) 

There  was  no  evidence  introduced  at  the  trial  of 
the  above  entitled  cause  between  the  United  States 
Government  and  Max  G.  Cohen  to  show  in  what  re- 
spect or  in  what  manner  the  testimony  in  regard  to 
the  foregoing  post  cards  Avas  material  to  the  issue 
involved  in  the  preliminary  hearing  before  Commis- 
sioner Cannon  between  the  United  States  Govern- 
ment and  Jake  Gronich ;  nor  was  there  any  evidence 
introduced  to  show  the  materiality  of  the  same  in 
the  above  entitled  trial. 

The  points  and  authorities  in  this  connection  are 
the  same  as  those  set  forth  under  assignment  of  error 
No.  IV,  supra, 

VI. 

The  court  erred  in  admitting  the  testimony  of 
Esther  Wood  to  the  effect  that  she  swore  falsely  in 
reference  to  her  prostitution  in  the  preliminary  hear- 
ing before  United  States  Connnissioner  Cannon, 
wherein  Jake  Gronich  Avas  charg(Ml  with  violating 
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the  White  Slave  Traffic  Act,  as  well  as  to  the  effect 
that  she  swore  falsely  relative  to  the  postal  cards 
introduced  in  evidence  and  marked  Gov.  Exs.  4,  5 
and  6,  for  the  reason  that  she,  the  said  Esther  Wood, 
was  the  ivife  of  Jake  Gronich,  and  for  that  reason 
her  testimony  against  Jake  Gronich  was  prohibited. 
In  so  far  as  relevant,  Esther  Wood  testified  as  fol- 
lows, in  substance : 

I  lived  in  Baker  City,  Oregon ;  Denver,  Colorado ; 
Cleveland,  Ohio ;  Astoria,  Oregon,  and  Portland,  Ore- 
gon, and  I  have  practiced  prostitution  in  all  these 
different  places.  At  the  preliminary  hearing  on  the 
complaint  against  Jake  Gronich  before  United  States 
Commissioner  Cannon  I  was  asked  whether  I  had 
ever  practiced  prostitution  in  Baker,  or  Denver,  or 
Portland,  or  any  other  place  in  the  United  States, 
and  I  answered  no,  whereas,  as  a  matter  of  fact,  I 
had  practiced  prostitution  in  the  said  places,  and  I 
gave  such  testimony  falsely  because  the  defendant 
Max  G.  Cohen  had  advised  me  so  to  do. 

In  regard  to  the  postal  cards  Esther  Wood  testi- 
fied in  substance : 

At  the  preliminary  hearing  before  United  States 
Commissioner  Cannon  thev  exhibited  to  me  a  card, 
Gov.  Ex.  4.  This  card  was  sent  to  me  from  Canton, 
Ohio,  by  Jake  Gronich,  and  I  got  it  at  Denver,  Colo- 
rado. I  don't  remember  just  when.  Another  card, 
Gov.  Ex.  5,  was  exhibited  to  me  at  the  preliminary 
hearing.  Jake  Gronich  sent  this  card  to  me  and  I 
got  it  in  Portland.  At  the  preliminary  examination 
before  United  States  Commissioner  Cannon  they 
asked  me  if  I  ever  seen  this  card,  and  I  remember 
saying  no  and  again  that  I  didn't  remember.  At  the 
time  I  so  testified  I  did  remember  seeing  the  card 
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before  and  knew  that  I  was  swearing  falsely,  but  I 
so  testified  because  my  laA^yer  advised  me  to.  As 
to  Gov.  Ex.  6,  they  asked  me  at  the  preliminary  hear- 
ing if  Jake  Green  sent  me  this  postal  and  asked 
me  if  I  knew  any  felloAv  named  Jake  Green,  and  I 
said  no,  and  they  asked  me  if  he  sent  it  to  me,  and 
I  said  no,  and  again  that  I  didn't  remember.  At  the 
time  I  did  remember.  A  card  was  exhibited  to  me 
Avhich  was  in  my  oAvn  handwriting,  and  they  asked 
me  if  it  was  my  handwriting,  and  I  said  no,  and  they 
asked  me  had  I  ever  seen  the  card  before,  and  I  told 
them  I  didn-t  remember,  and  at  the  time  I  so  testi- 
fied I  knew  that  I  had  seen  it  before  and  did  remem- 
ber, and  I  so  testified  because  my  attorney  advised 
me  to. 

It  also  appeared  from  the  testimony  that  Esther 
Wood  had  been  married  to  Jake  Gronich  at  Cleve- 
land, Ohio,  December  10,  1910,  and  that  at  the  date 
of  the  trial  of  the  above  entitled  cause  the  said  Jake 
Gronich  and  Esther  Wood  were  still  husband  and 
wife  and  had  never  been  divorced. 

The  points  and  authorities  to  which  the  attention 
of  the  court  is  called  in  connection  with  this  assign- 
ment are : 

In  the  case  of  IJ.  8.  v.  Reid  et  a/.,  12  How.  302, 
13  L.  Ed.  1023,  the  rule  of  practice  in  the  federal 
courts  for  the  trial  of  criminal  cases  is  laid  down  by 
Chief  Justice  Taney  as  follows : 

"The  rules  of  evidence  in  criminal  cases  are 
the  rules  which  were  in  force  in  the  respective 
states  when  the  judiciary  act  of  1781)  was  passed. 
Conifrefis  niaj/  crrtdinlj/  c/ianf/r  if  irJirnrrrr  they 
think  proper  within  the  limits  prescribed  by  the 
Constitution.    But  no  law  of  a  state  made  since 
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1789  can  affect  the  mode  of  proceeding  or  the 
rules  of  evidence  in  criminal  cases." 

See  leading  cases  on  same  subject,  Logan  v.  U.  S.^ 
144  U.  S.  263,  36  L.  Ed.  429. 

While  the  foregoing  rule  of  practice  is  still  in 
force  in  the  federal  courts,  Congress  has  "certainly" 
(to  use  the  language  of  Chief  Justice  Taney)  changed 
the  practice  in  preliminary  hearings  of  persons  ac- 
cused of  crime  against  the  United  States  by  the  enact- 
ment of  Section  1014  of  the  Eevised  Statutes  of  IT.  S. 
That  section  provides  that  any  offender  against  the 
laws  of  the  United  States  may  be  arrested,  im- 
prisoned or  bailed,  as  the  case  may  be,  "agreeably 
to  the  usual  mode  of  process  against  offenders  in 
such  state."  And  this  means  that  in  all  hearings 
for  the  arrest  and  commitment  of  offenders  against 
the  laws  of  the  United  States  the  then  practice  of 
the  state  court  shall  be  followed. 

In  re  Dana,  68  Fed.  886  at  889. 
U.  8.  V.  Sauer,  73  Fed.  671. 
U.  8,  V,  Garclon,  82  Fed.  611. 
U.  8,  V.  Rundleti,  2  Curt.  U.  S.  41. 
TJ.  8.  V.  Martin,  17  Fed.  156. 
U.  8.  V,  Greene,  108  Fed.  816. 
Martin  v.  U.  8,,  44  Fed.  405. 
U.  8.  V.  Horton,  2  Dillon  U.  S.  94. 


At  the  time  Jake  Gronich  was  arrested  for  viola- 
tion of  the  White  Slave  Traffic  Act,  Chapter  XCI  of 
Lord's  Oregon  LaAvs  was  in  full  force  and  effect. 
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This  chapter  sets  forth  the  procedure  in  preliminary 
hearings  of  persons  charged  with  crime. 

Section  1535  of  Chapter  XXI  of  Lord's  Oregon 
Laws  is  as  follows : 

^^In  all  criminal  actions  where  the  husband 
is  the  party  accused,  the  wife  shall  be  a  compe- 
tent witness,  and  Avhen  the  Avife  is  the  party  ac- 
cused, the  husband  shall  be  a  competent  wit- 
ness; l}ut  neither  htisband  nor  tvife,  in  such 
cases^  shall  be  compelled  or  allowed  to  testify 
in  such  case  unless  by  consent  of  both  of  them; 
provided,  that  in  all  cases  of  personal  violence 
upon  either  by  the  other,  the  injured  husband 
or  wife  shall  be  allowed  to  testify  against  the 
other." 

This  section  prescribed  the  rule  by  Avhich  the 
United  States  commissioner  was  bound  in  the  pre* 
liminary  hearing  of  Jake  Gronich,  in  which  hearing 
the  wife  of  Jake  Gronich,  Esther  Wood,  was  com- 
pelled and  alloived  to  be  a  witness.  The  civil  sec- 
tion of  Lord's  Oregon  Laws,  to-wit.  Section  733,  does 
not  apply  in  criminal  proceedings. 

State  V.  McGrath,  35  Or.  1095;  57  Tac.  321. 
State  V.  Luper,  49  Or.  G07 ;  91  Pac.  444. 
State  V.  Luper,  95  Pac.  811. 
Basset  v.  U.  S.,  137  U.  S.  496 ;  34  L.  Ed.  703. 


Section  1535,  L.  O.  L.,  excepts  only  cases  of  ''per- 
sonal violence  upon  either  by  the  other''  from  the 
general  prohibition  of  testimony  by  the  husband  and 
wife  against  each  other  in  criminal  proceedings,  and 
personal  violence  under  this  statute  means  direct 
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forcible  personal  violence  upon  the  body  of  the  in- 
jured spouse  as  distinguished  from  injury  to  the  mar- 
riage relation. 

The  words  '^personal  violence^^  are  to  be  con- 
strued according  to  the  ordinary  and  commonly  un- 
derstood meaning  of  the  words  as  used  by  English 
si3ealving  people.  "Violence"  imports  active  force, 
and  the  adjective  "personal"  used  to  qualify  its 
meaning  imports  that  the  violence  shall  be  to  the 
person  as  distinguished  from  his  abstract  or  intangi- 
ble rights. 

Basset  v.  U.  S.,  137  U.  S.  496 ;  34  L.  Ed.  762. 

State  V.  Burt,  17  S.  D.  7;  94  N.  W.  409;  106 
Am.  St.  Rep.  759  and  note. 

People  V.  Curiole,  137  Cal.  538 ;  70  Pac.  468. 

Miller  v.  State,  40  S.  W.  313. 

Brock  V.  State,  71  S.  W.  20 ;  100  Am.  St.  Rep. 

859. 

People  V.  Quanstrom,  93  Mich.  259 ;  53  N.  W. 
167 ;  16  L.  R.  A.  725. 

In  re  May  field,  141  U.  S.  113 ;  35  L.  Ed.  637. 

Stein  V.  Bowman,  13  Pet.  209 ;  10  L.  Ed.  129. 

Commonivealth  v.  Sapp,  90  Ky.  580;  29  Am. 
St.  Rep.  405. 


The  distinction  is  to  be  drawn  between  the  statute 
of  Oregon  and  the  statutes  of  some  of  the  states 
which  do  not  restrict  testimony  to  matters  involving 
"personal  violence,"  but  allow  generally  testimony 
of  husband  and  wife  when  an  offense  has  been  com- 
mitted by  one  against  the  other.    In  construing  such 
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statutes  some  courts  have  allowed  evidence  of 
wrongs  by  one  spouse  against  the  other  which  were 
in  their  nature  wrongs  against  the  marital  relation 
rather  than  wrongs  against  the  spouse  by  way  of 
"personal  Aiolence." 

State  V.  Chambers,  87  la.  1 ;  53  N.  W.  1090. 

Dill  v.  People,  19  Colo.  477;  41  Am.  St.  Eep. 
2G0;  3G  Pac.  232. 


In  a  case  such  as  this,  where  a  husband  brings 
his  prostitute  wife  to  this  state  for  prostitution  with 
her  aid,  assistance  and  consent,  this  cannot  be  said, 
at  least  if  we  look  at  things  as  they  are,  to  be  an 
act  of  personal  violence,  for  the  harlot  in  such  case 
is  only  plying  her  trade :    Volenti  non  fit  injuria. 

Goldnamer  v.  O'Brien,  33  S.  W.  831. 
People  V.  Cundle,  137  Cal.  538;  70  Pac.  470. 


Miller  v.  State,  40  S.  W.  313. 


VII. 

The  court  erred  in  giving  the  following  instruc- 
tion: 

"Now  it  ai)pears,  or  there  is  evidence  tending  to 
show  that  Esther  Wood  was  the  wife  of  Gronich  at 
the  time  of  his  arrest,  and  had  been  for  some  time 
])ri()r  thereto.  That  would  not  excuse  him  from  a 
violation  of  the  White  Slave  Traffic  Act.  No  man  has 
a  right  to  transport  his  own  wife  from  one  state  to 
another  for  the  purpose  of  prostitution,  so  the  fact 
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that  she  was  his  wife  would  be  wholl}^  immaterial 
upon  that  inquiry  or  upon  this." 

The  points  and  authorities  in  this  connection  are 
the  same  as  those  under  assignment  of  error  No.  VI, 
supra. 

VIII. 

The  court  erred  in  giving  the  following  instruc- 
tion : 

"Now  something  has  been  said  about  the  manner 
in  which  Miss  Wood  was  treated  before  the  commis- 
sioner. Now,  I  do  not  think  that  is  very  material 
in  this  case.  If  she  was  sworn  and  testified  as  a 
witness  in  that  case  and  knowingly  and  wilfully  tes- 
tified falsely,  she  committed  perjury,  and  that  is 
about  all  that  is  necessary  to  be  said  about  that  mat- 
ter. It  is  one  of  the  facts  in  the  case,  and  you  have 
a  right  to  weigh  it  along  with  all  the  other  testimony 
in  the  case;  but  however  badly  she  may  have  been 
treated  or  however  wrongly  she  may  have  been 
treated  would  be  no  justification  or  excuse  on  be- 
half of  this  defendant  if,  as  a  matter  of  fact,  she 
committed  perjury  at  his  request  or  his  instigation." 

The  evidence  shows  that  Esther  Wood  was  mar- 
ried to  Jake  Gronich  at  Cleveland,  Ohio,  on  the  10th 
day  of  December,  1910,  and  that  she  was  the  wife 
of  Jake  Gronich  at  the  time  of  the  preliminary  hear- 
ing before  United  States  Commissioner  Canno?;!,  at 
which  hearing  Jake  Gronich  was  complained  of  for 
violation  of  the  White  Slave  Traffic  Act.  At  the  said 
hearing  the  said  Esther  Wood  was  subjected  to 
threats  of  imprisonment  unless  she  testified  at  t^e 
said  hearing  against  the  said  Jake  Gronich,  as  ap- 
pears from  Gov.  Ex.  3,  attached  to  the  bill  of  excep- 
tions. 
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At  the  preliminary  hearing  appears  from  the  rec- 
ord, Gov.  Ex.  3,  p.  2,  in  the  testimony  of  Esther 
AVood : 

Mr.  Cannon:  You  understand  you  can  be  pun- 
ished for  your  attitude? 

A.     Yes,  sir. 

Q.  Do  you  prefer  to  be  punished  and  kept  in  jail 
rather  than  testify? 

A.     Yes,  sir. 

Q.  Very  well  then.  Miss  Wood,  this  is  probably 
Avhat  will  happen  to  you  unless  you  do  testify.  You 
will  probably  have  to  go  to  jail  for  an  indefinite 
time  if  you  prefer  to  do  that  rather  than  answer  sim- 
ple questions. 

I*  JJS  !{>  «|C  !|C  S|C  S|C 

Mr.  Maguire:     Q.     lATiat  is  your  name? 

A.     I  refuse  to  talk.     I  told  you  once. 

Q.  How  old  are  you?  Do  .you  refuse  to  answer 
that?  Where  have  you  lived  in  the  last  two  years? 
Do  you  refuse  to  answer  that  question  also? 

A.     Yes,  sir. 

Q.     On  what  ground? 

Mr.  Cannon:  I  don't  think  there  is  any  use  in 
pursuing  this  hearing  any  further.    I  think  I  will — • 

Mr.  Stephenson:  I  would  like  permission,  if 
your  Honor  please,  to  ask  the  witness  one  question. 

Mr.  Maguire:  If  the  court  please,  I  object  to 
that.  The  Government,  T  think,  has  subpoenaed  this 
witness,  and  as  she  has  refused  to  testify,  that  is  no 
chance  for  any  cross  examination. 
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Mr.  Cannon :  I  presume  that  is  technically  cor- 
rect, although  I  don't  care  to  put  an  incompetent 
Avitness  in  jail  if  she  is,  as  a  matter  of  fact,  incom- 
petent. 

******* 

Q.  Where  have  you  lived  in  the  last  two  or  three 
years? 

A.  I  refuse  to  answer  any  further.  *  *  *  i 
will  answer  all  questions  as  soon  as  I  have  seen  my 
attorney.  I  haven't  talked  to  him.  I  was  very  ill. 
I  didn't  talk  to  him. 

Mr.  Maguire :  Her  attorney  has  been  notified  of 
the  time  of  the  hearing  and  he  has  already  told  Mr. 
Pray  and  myself  over  the  telephone  that  he  had  ad- 
vised her  to  tell  the  truth  about  the  matter,  so  there 
is  no  excuse  for  her  attitude. 

Mr.  Cannon:  If  she  is  incompetent  there  is  no 
use  to  commit  her. 

Mr.  Maguire :  She  is  not  incompetent.  I  believe 
counsel's  position  is  this :  that  she  is  incompetent 
to  testify  against  this  defendant  because  there  may 
be  a  marriage  relation  claimed  between  them. 

Mr.  Cannon :     I  understand  that  is  the  rule. 

Mr.  Maguire :  I  think,  if  the  court  please,  I  will 
ask  for  a  continuance  of  this  case  pending  some  de- 
cision one  way  or  the  other  as  to  her  being  competent, 
and  it  may  be  quite  likely  she  will  change  her  mind 
when  she  understands  more  fully. 

Mr.  Cannon:  I  think  she  will.  I  Avill  continue 
the  case  and  you  can  call  it  up  at  any  time  you  see  fit. 

Mr.  Cannon:  I  will  do  this.  I  will  take  this 
case  under  advisement,  and  this  witness  will  be  com- 
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niitted  to  the  county  jail  peiidiiio-  a  decision  in  the 
matter,  and  I  don't  know  just  when  I  will  be  able 
to  decide  it,  and  her  bond  will  be  fixed  at  $2,500. 

Mr.  Maguire  was  deputy  United  States  district 
attorney. 

Thereafter  the  witness  Esther  AVood  gave  her 
testimony  at  the  preliminary  hearing,  as  appears 
from  Government  Exhibit  *^, 

The  points  and  authorities  to  which  the  atten- 
tion of  the  court  is  Specially  asked  in  this  connec- 
tion are  as  follows : 

The  United  States  commissioner  under  Section 
1535,  L.  O.  L.,  exceeded  his  power  in  compelling  or 
allowing  Esther  Wood  to  give  evidence  under  oath 
against  her  husband,  Jake  Gronich,  in  the  prelimi- 
nary hearing  wherein  he  Avas  charged  with  a  viola- 
tion of  the  White  Slave  Traffic  Act,  and  for  that  rea- 
son a  charge  of  perjury  or  subornation  of  perjury 
cannot  be  predicated  upon  such  evidence,  even 
though  false,  for  the  statute  is  prohibitive  of  such 
evidence  except  by  joint  waiver  of  husband  and  wife, 
and  there  was  no  waiver  here. 

U.  S.  V.  Groftkan,  30  Fed.  072. 

U.  S.  V.  Bclh  81  Fed.  830. 

mate  r,  Trask,  42  Vt.  152. 

State  r.  Furlong,  20  Me.  00. 

Collins  r.  State,  78  Ala.  433. 

People  V,  Fitmtis,  102  ]\Iich.  318. 

U.  S.  V.  Bedifooih  40  Fed.  54. 

U.  S.  V,  Law,  50  Fed.  915. 

r.  S,  r.  Howard,  37  Fed.  (>00.  : 
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And  when  a  witness  has  the  right  of  refusing  to 
testify  under  the  fifth  amendment  to  the  Constitu- 
tion of  the  United  States,  Avhich  prohibits  forced  self 
incrimination,  and  is  nevertheless  compelled  to  tes- 
tify, such  testimony,  even  though  false,  cannot  be 
made  the  basis  of  a  charge  of  perjury  or  of  suborna- 
tion of  perjury. 

U.  S.  V.  Bell,  81  Fed.  830. 

See  Broivn  v.  Walker,  161  U.  S.  591. 

Pipes  V.  State,  9  S.  W.  614. 

See  Wigmore  on  Evidence,  Sec.  2251. 


'  AKGUMEXT. 

The  Indictment  on  Demurrer, 

A  demurrer  was  filed  challenging  the  sufficiency 
of  the  indictment  and  pointing  out  that  no  crime  was 
sufficiently  charged.    The  indictment  states : 

"That  on,  to-wit,  the  9th  day  of  May,  1912,  there 
came  on  to  be  tried  before  the  Hon.  Anderson  M. 
Cannon,  United  States  commissioner  for  the  District 
of  Oregon,  a  certain  issue  in  due  manner  joined  be- 
tween the  United  States  of  America  and  Jake  Gro- 
nich,  based  upon  a  certain  charge  and  complaint  then 
and  there  pending  before  the  said  United  States  com- 
missioner against  him,  the  said  Jake  Gronich,  for  a 
violation  of  the  White  Slave  Traffic  Act." 

And  then  the  indictment  sets  forth  the  particular 
allegations  contained  in  the  complaint  which  charged 
Jake  Gronich  with  violating  the  White  Slave  Traffic 
Act.  Then  we  find  in  the  indictment  the  charge  "that 
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before  the  trial  of  said  issue"  the  defendant  suborned 
Esther  Wood.  Later  in  the  indictment  we  find,  as 
appears  from  page  3  of  the  record,  ''that  afterwards 
on,  to-wit,  the  9th  day  of  May,  1912,  the  said  issue 
was  tried  and  heard  before  the  said  United  States 
Commissioner  Cannon,  etc.,"  and  still  further  on  ap- 
pears the  allegation  that  the  evidence  was  adduced 
under  the  oath  of  Esther  Wood  that  her  testimony 
"at  said  trial  and  hearing  would  be  the  truth,  the 
whole  truth  and  nothing  but  the  truth,  and  it  did 
then  and  there  upon  said  issue,  trial  and  hearing  be- 
come and  was  a  material  inquiry  whether  she  had 
'practiced  prostitution'  at  different  places."  And 
further  on  in  the  said  indictment  we  find  that  "upon 
the  trial  and  hearing  of  said  issue  of  said  cause  (she) 
did  wilfully,  corruptly  and  knowingly,"  etc.,  swear 
falsely. 

The  foregoing  statement  shoAvs  that  the  indict- 
ment charges  the  subornation  of  perjury  to  have  been 
with  reference  to  a  trial  and  issue  therein  joined  be- 
tween the  United  States  on  one  side  and  Jake  Gro- 
nich  on  the  other,  Avith  United  States  Commissioner 
Cannon  determining,  as  a  trier  of  the  fact,  whether 
or  not  Jake  Gronich  was  guilty  of  the  crime  charged. 
Now  it  is  obvious  that  if  such  be  the  fact  the  United 
States  commissioner  was  outside  of  his  jurisdiction, 
for  his  authority  was  limited  to  holding  Jake  Gro- 
nich for  the  grand  jury,  and  he  could  not  as  commis- 
sioner try  Gronich.  No  preliminary  hearing  of  Jake 
Gronich  is  even  mentioned  in  the  indictment. 

The  defendant  herein  had  the  right  to  have  the 
crime  of  which  he  was  accused  set  forth  clearly  and 
accurately,  and  if  the  facts  are  as  charged  in  the  in- 
dictment and  these  alone  are  adinilted  by  the  de- 
murrer then  no  crime  of  subornation  of  perjury  was 
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committed,  for  the  reason  that  the  action  of  the 
United  States  commissioner  in  joining  and  trying 
the  issne  respecting  the  guilt  or  innocence  of  Jake 
Gronich  for  violation  of  the  White  Slave  Traffic  Act 
was  clearly  extra-judicial. 

U,  S.  V.  Cruikshank^  92  U.  S.  542 ;  23  Lawyers 
Ed.  588. 


A  preliminary  hearing  for  determining  whether 
an  offender  against  the  law  should  be  held  to  an- 
swer for  the  offense  is  not  a  trial.  A  trial  imports 
the  determination  of  an  issue.  No  issue  is  deter- 
mined in  a  preliminary  hearing.  The  degree  of  proof 
required  and  the  nature  of  the  proceedings  involved 
in  a  preliminary  hearing  are  entirely  different  from 
those  characterizing  a  trial. 

State  V,  Belding^  48  Or.  95. 

See  also  In  re  Dana^  68  Fed.  886. 


The  meaning  of  the  word  "issue"  has  been  set- 
tled for  ages.  Sir  Matthew  Hale  says :  "When  in 
the  course  of  pleadings  they  come  to  a  point  which 
is  affirmed  on  one  side  and  denied  on  the  other,  they 
are  said  to  be  in  issue." 

See  White  v.  Emblem,  28  S.  E.  761,  43  W.  Va. 
819,  and  Gould  on  Pleading  (5th  ed.)  defines  an 
issue  as  follows: 

"An  issue  in  pleading  is  defined  to  be  a  sin- 
gle certain  and  material  point  issuing  out  of  the 
allegations  of  the  parties  and  consisting  regu- 
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larly  of  an  affirmative  and  negative,"  citing  Coke 
on  Littleton. 

See  also  Greenleaf  on  Evidence,  Sec.  51. 


And  in  IJ.  S.  v.  Greene,  100  Fed.  041,  944,  the 
conrt  held  that  there  was  no  "issne"  as  respects  the 
indictment  nntil  the  defendant  was  arraigned  and 
made  his  plead.  Brown,  J.,  in  the  foregoing  case 
said  (p.  944)  : 

"The  objection  that  this  (hearing  before  com- 
missioner) Avonld  be  ^trying  the  issue'  is  prema- 
ture. There  is  no  issue'  as  respects  the  indict- 
ment until  the  defendants  are  committed,  re- 
moved and  arraigned  and  plead  not  guilty." 

See    cases    cited    in    Vol.    IV,  Words    and 
Phrases,  p.  3793. 


So  with  respect  to  the  meaning  of  the  word  "trial" 
there  is  no  uncertainty.  There  have  been  trials  at 
common  law  dating  back  to  the  Norman  conquest, 
trials  by  ordeal  and  by  battle  and  by  com])urgation 
of  witness,  and  finally  trial  by  jury  or  by  the  court. 
But  the  term  "trial  of  an  issue"  has  never  been  ap- 
plied to  a  preliminary  hearing  of  one  charged  with 
crime.  The  only  purpose  and  the  sole  scoi)e  of  such 
a  proceeding  is  the  ascertainment  by  the  magistrate 
whether  or  not  there  a])pears  to  be  sufficient  basis 
to  justify  the  magistrate  in  holding  the  alleged  of- 
fender for  further  investigation  by  the  grand  jury 
or  other  tribunal.  P>lackstone  defines  a  ^^trial"  to 
be  "the  examination  of  the  mattcM-  of  fact  in  issue 
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in  a  cause/''  3  Blackstone  Com.  330.  Lord's  Oregon 
Laws  defines  a  trial  in  Section  1L3  as  follows :  "A 
trial  is  the  judicial  examination  of  the  issues  be- 
tween the  parties  whether  they  be  issues  of  law  or 
fact.'' 

In  Van  Buren  v.  State,  91  N.  W.  201,  Judge  Hol- 
eomb  said :  ^^A  preliminary  hear  in  (j^  hoicever,  is  in 
no  sense  a  trial  in  which  the  defendant's  rights,  in 
respect  to  their  guilt  or  innocence,  is  adjudged,  de- 
termined or  prejudiced,  whether  a  hearing  results  in 
the  discharge  of  the  accused  person  or  in  holding  him 
to  appear  in  the  district  court  to  answer  the  accu- 
sation made  against  him." 

Latimer  v.  State ^  53  Neb.  G09 ;  70  Am.  St.  Kep. 
403. 

See  generally  Words  &  Phrases,  Vol.  VIII, 
p.  7099. 


The  case  of  State  t\  Fiirlonf/^  26  Me.  69,  is  in 
point  here.  Furlong  Avas  indicted  for  perjury  alleged 
to  have  been  committed  in  giving  testimony  before  a 
justice  of  the  peace,  he  being  charged  with  having 
engaged  in  a  riot.  The  record  shoAved  that  there  Avas 
no  trial  before  the  justice  but  only  a  preliminary  ex- 
amination. A  demurrer  to  the  indictment  was  inter- 
posed for  the  reason  that  it  appeared  on  the  face 
thereof  that  the  accused  was  'HriejV  before  the  jus- 
tice of  the  peace,  Avho  was  without  jurisdiction  to 
try  such  cases,  his  power  being  limited  to  holding 
the  accused.     Shipley,  J.,  said : 

"It  will  be  perceiA^ed  that  the  indictment  al- 
leges that  Robinson  ^vas  put  on  trial,'  that  the 
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justice  ^proceeded  to  hear  and  determine  the 
matter  of  said  complaint,  that  the  accused  testi- 
fied falsely  to  cause  the  said  John  G.  Robinson 
to  be  convicted  of  the  offense  char^jed.'  This 
language  is  suited  to  describe  proceedings  be- 
fore a  magistrate,  who  has  assumed  jurisdiction 
to  try  and  decide  finally  upon  the  guilt  or  inno- 
cence of  the  accused,  and  not  appropriate  to  de- 
scribe proceedings  when  the  magistrate  assumes 
only  to  examine  into  the  guilt  or  innocence  of 
the  accused  for  the  purpose  of  deciding  whether 
he  shouhl  l)e  committed  or  bound  over  to  appear 
before  some  other  tribunal  for  trial.  The  in- 
dictment must  therefore  be  considered  as  de- 
scribing a  case  over  which  the  magistrate  had 
assumed  jurisdiction  for  the  purpose  of  a  trial 
for  the  con\iction  or  acquittal  of  Eobinson. 
*  *  *  As  the  justice  in  this  case  had  no  such 
jurisdiction  as  he  appears  by  the  indictment  to 
have  assumed,  he  could  have  no  legal  authority 
to  administer  the  oath,  and  the  accused  could 
not  on  that  occasion  have  committed  perjury." 

So  that  if  the  United  States  commissioner  did 
what  the  indictment  says  that  he  did,  immely,  fry 
Jake  Gronich  for  violating  the  white  slave  traffic 
act,  the  proceedings  at  that  trial,  so  called,  were 
coram  non  judicr,  for  the  trial  of  such  offenses  as 
violation  of  the  Avhite  slave  traffic  act  come  within 
the  jurisdiction  of  the  federal  courts  and  not  within 
the  jurisdiction  of  the  commissioners  thereof,  and  it 
follows  for  these  reasons  that  the  indictment  failed 
to  state  a  cause  of  action.  If,  on  the  other  hand  the 
proceed inff  before  the  Ignited  States  connnifisiofier 
was  not  a  ^^triaV'  hut  was  a  preUmlnarii  hearing 
within  the  province  of  the  commissioner,  then  there 
is  a  clear  variance  between  the  indictment  and  the 
proof,  and  Max  G,  Cohen  was  indicted  for  one  of- 
fense and  convicted  for  another. 
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DID  THE  GOYERXMEXT  MAKE  OUT  A  PRIMA 

FACIE  CASE? 

The  next  question  which,  following  the  order  of 
the  assignments  of  error,  we  shall  discuss  is  whether 
or  not  the  Government  failed  to  make  out  a  prima 
facie  case. 

The  defendant  Max  G.  Cohen  was  charged  in  the 
indictment  with  unlawfull}^,  feloniously  and  cor- 
ruptly procuring,  advising,  obtaining  and  suborning 
one  Esther  Wood  to  appear  as  a  witness  at  the  trial 
and  hearing  of  a  case  before  the  United  States  com- 
missioner (the  preliminary  hearing  in  the  case  of  the 
United  States  v.  Jake  Gronich  for  violation  of  the 
white  slave  traffic  act),  and  to  give  in  evidence  be- 
fore the  said  United  States  commissioner  certain 
matters  material  and  relevant  to  the  issue  in  sub- 
stance and  to  the  effect  following,  to-wit :  That  she, 
the  said  Esther  Wood,  had  never  practiced  prostitu- 
tion in  Baker,  Oregon,  and  that  she,  the  said  Esther 
Wood,  had  never  practiced  prostitution  in  Portland, 
Oregon;  and  that  she,  the  said  Esther  Wood,  had 
never  practiced  prostitution  in  Denver,  Colorado; 
and  that  she,  the  said  Esther  Wood,  had  never  prac- 
ticed prostitution  at  any  place  in  the  United  States ; 
and  that  she,  the  said  Esther  Wood,  did  not  remem- 
ber having  ever  received  certain  postal  cards  there- 
tofore sent  to  her  by  the  said  defendant  Jake  Gro- 
nich; and  that  she,  the  said  Esther  Wood,  did  not 
remember  or  recall  having  written  or  mailed  certain 
postal  cards  sent  to  and  received  by  the  defendant 
Jake  Gronich. 

The  GoA^ernment,  to  make  out  its  case  against  the 
defendant,  called  three  women  as  witnesses,  named 
Esther  Wood,  A" iolet  Woods  and  Rose  Heller.    These 
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Avomen  admitted  that  they  were  habitual  prostitutes 
and  that  they  were  engaged  in  that  business  at  the 
time  of  the  trial.  So  far  as  material  to  show  that 
the  Government  failed  to  make  out  a  prima  facie 
case,  the  evidence  of  these  three  women,  set  out  in 
extenso  under  the  second  assignment  of  error  in  this 
brief,  summarized  is  as  follows: 

Esther  Wood  testified : 

I  live  at  the  Levens  Hotel  in  Portland.  My  occu- 
pation is  that  of  a  sporting  girl,  and  has  been  for 
the  last  three  years,  including  May  9,  1912.  I  have 
also  practiced  prostitution  in  Denver  and  in  other 
places.  On  May  0th  I  lived  with  my  husband,  Jake 
Gronich,  at  the  Levens  Hotel,  having  come  to  Port- 
land about  a  week  before  with  my  husband,  and  I 
had  lived  with  him  for  three  years  prior  to  the  6th 
of  May.  He  was  arrested  on  the  6th  of  Mav.  At  the 
time  I  was  out  with  a  girl  named  Rose  Heller,  and 
Avhen  I  came  back  to  the  Levens  Hotel  Mrs.  Levens 
told  me  that  my  husband  had  been  iirrested  and  that 
the  detectives  tvere  ivaitiiuf  for  mc,  So  T  spent  the 
night  at  Eose  Heller's  room  at  the  Oxford  Hotel  in- 
stead of  at  the  Levens  Hotel,  and  T  stayed  there  on 
the  night  of  May  7th  and  was  arrested  on  the  night 
of  the  8th  of  May.  Mr.  (^ohen  came  u])  to  my  room 
at  the  Oxford  Hotel  about  a  quarter  after  five.  AVhen 
he  came  in  I  was  in  the  room  Avith  Sadie  Parker, 
Rose  Heller  and  Violet  Woods.  T  was  lying  on  the 
bed  crying.  Mr.  Cohen  asked  me  if  T  Avas  married 
to  Jake  Gronich.  T  told  him  that  T  was.  T  told  him 
that  I  had  sported  in  Portland  one  day,  and  he  said, 
'^Well,  they  can't  find  that  out.''  Sadie  Parker  then 
told  Mr.  Gohen  that  I  had  worked  for  her  a  little 
over  two  weeks,  and  Mr.  GoIhmi  told  Sadie  that  she 
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would  not  have  to  tell  that.    Then  he  said,  "They 
have  to  prove  that  she  is  a  sporting  girl."    Mr.  Cohen 
then  asked  me  whether  I  had  any  telegrams  or  let- 
ters in  my  trunk.    I  told  him  that  I  had  postal  cards, 
and  he  told  me,  "Well,  if  they  should  show  you  those 
just  say  you  don't  remember."    Mr.  Cohen  asked  me 
if  I  came  direct  from  Cleveland  here,  and  I  told  him 
that  May  and  I  had  stopped  in  Denver  and  had  a 
sporting  house  together,  and  Sadie  Parker  said  that 
if  they  scared  May  she  would  tell  the  truth  and  get  me 
up  for  perjury,  and  Mr.  Cohen  said,  "She  can  deny 
that  she  ever  sported,"  and  then  he  said  that  when 
^'they'^  took  me  down  I  should  see  May,  because  if 
May  told  that  she  and  I  had  sported  together  I  could 
say  that  I  did  sport  but  that  T  wasn't  brought  here 
for  immoral  purposes,  and  when  I  sported  I  did  it  of 
my  own  free  Avill ;  and  if  May  didn't  tell,  I  could  deny 
that  I  sported.    Then  Mr.  Cohen  advised  me  not  to 
go  awa}^,  and  said,  "Now  I  will  give  you  my  card,  and 
in  case  they  do  take  you  call  me  up  no  matter  what 
time  it  is;  you  call  me  up  when  they  come  doAvn  to 
take  you."    And  he  wrote  doAvn  his  phone  number 
and  gave  me  his  card.    I  told  him  I  had  some  postal 
cards  in  my  trunk  from  different  places  Avhere  I 
sported,  and  he  said,  "When  they  show  you  the  postal 
^ards  then  just  say  that  you  don't  remember"    He 
went  away  just  before  six.    I  was  arrested  late  that 
same  night,  about  half  past  ten.    I  had  not  been  ar- 
rested at  that  time  I  talked  to  Mr.  Cohen.    I  retainea 
Mr.  Cohen  last  afternoon  as  my  laAvyer,  and  I  paid 
him  nothing  for  his  services.    Sadie  Parker  told  him 
we  were  doAvn  and  out ;  we  didn't  have  any  money. 

Rose  Heller  testified  that  she  was  in  the  room  at 
the   time   when    the   defendant    Max   G.   Cohen   is 
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claimed  by  the  Government  to  have  suborned  Esther 
Wood,  namel}^  between  five  and  six  o'clock  on  the 
afternoon  on  the  7th  of  May,  1912.  So  far  as  ma- 
terial to  the  contention  that  the  Government  failed 
to  make  out  a  prima  facie  case  she  testified  in  sub- 
stance as  folloAvs : 

I  got  him  (Mr.  Cohen)  about  the  night  after  Jake 
was  arrested  (Mav  t),  1912)  for  Esther  Wood.  Mrs. 
Levens  telephoned  me  and  told  me  to  go  and  get  Mr. 
Cohen.  I  went  to  Mr.  Cohen's  office  and  left  my  name 
with  the  stenographer.  He  came  down  that  after- 
noon to  the  Oxford,  Eoom  3.  When  he  came  into  the 
room  there  was  Sadie  Parker,  Violet  Woods,  Esther 
Wood  and  myself  there.  It  must  have  been  between 
four  and  five  o'clock  in  the  afternoon.  He  staved 
about  ten  or  fifteen  minutes. 

Q.  Was  anything  said  by  Mr.  Cohen  as  to  what 
Esther  Wood  should  say  about  her  having  practiced 
prostitution? 

A.     Well,  he  told  her  to  say  that  she  didn't  sport. 

Q.     Was  anything  said  about  May  Swindle? 

A.     No,  I  didn't  hear  anything  about  it. 

Practically  all  the  testimony  of  Violet  Woods,  the 
third  woman  called  bv  the  Government  as  a  witness 
against  Max  G.  Cohen,  is  copied  herein  from  the  bill 
of  exceptions,  as  her  statement  of  what  happened  in 
the  room  on  the  night  in  question  appears  more  ac- 
curate and  better  connected  than  the  testimony  of 
either  Esther  Wood  or  Kose  Heller. 

Violet  Woods  testified  in  substance,  so  far  as  ma- 
terial, as  follows : 

I  live  at  the  Levens  Hot(^l  and  my  occupation  is  a 
sporting  girl.     I  am  ac(|uainted  with  the  defendant 
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Max  G.  Cohen.  I  have  seen  him  once,  that  was  the 
day  after  Gronich's  arrest,  either  May  6  or  7,  1912. 
I  Avas  in  Kose  Heller's  room  before  he  came  in.  Rose 
Heller,  Esther  Wood  and  Sadie  Parker  were  there 
also.  It  was  some  time  after  five  o'clock  before  he 
arrived.  I  think  he  stayed  about  half  an  hour.  I 
don't  know  whether  Sadie  Parker  or  Rose  Heller 
called  for  him.  Esther  Wood  was  on  the  bed  crying, 
and  Mr.  Cohen  said,  "What  does  this  mean  and  what 
is  this  about?"  Sadie  Parker  says,  "She  is  the  girl 
of  the  two  fellows  that  were  taken  last  night."  Mr. 
Cohen  said,  "Yes,  I  just  came;  I  was  up  there  and 
saw  them  turned  over  to  the  marshal,"  and  he  said, 
"They  have  a  colored  lawyer."  Sadie  Parker  asked 
if  he  could  do  anything.  He  asked  Esther  if  she  was 
married  and  Esther  hesitated  and  she  didn't  Avant  to 
say  anything,  and  Sadie  Parker  said,  "Esther,  you 
can  tell  Max  because  he  is  your  lawyer  and  he  can 
see  what  he  can  do  for  you,"  and  Esther  didn't  want 
to  tell  him  anything  at  first,  and  finally  we  told  her, 
all  of  us,  "Go  ahead,  tell  Max  Cohen ;  may  be  he  can 
do  something  for  you."  Esther  started  to  tell  about 
her  case,  and  she  said,  "We  came  up  here  with  this 
May  and  this  Joe,"  and  he  said,  "Yes,  I  know,  I  have 
heard  May  was  married  to  him,"  and  Esther  spoke 
up  and  said,  "Is  this  so?"  She  was  kind  of  surprised, 
and  he  said,  "Yes,  I  think  she  said  she  was  married," 
and  so  Sadie  Parker  handed  Esther  $3,  and  she  said 
I  would  give  her  $5  and  we  would  see  if  we  could  not 
get  her  away  from  here.  Mr.  Cohen  said  that  would 
not  do ;  "it  is  no  use  for  her  to  go  away,"  as  we  asked 
him  if  that  Avould  not  be  best.  He  said,  "No,  I 
Avouldn't  advise  her  to  go  away;  if  she  goes  away 
she  might  just  as  well  give  herself  up  to  the  Gov- 
ernment."   He  said,  "She  has  no  chance  to  get  away." 
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And  Esther  had  told  liim  the  different  phices  where 
she  had  been,  and  she  tohl  him  where  she  had  sported 
one  day  here.  She  said  abont  these  different  places, 
"What  will  they  do  if  thcij  find  out?''  and  Mr.  Cohen 
said,  ''Well,  have  you  sported  since  you  have  been 
back?''  She  said,  "Yes,  I  have  sported  one  day  on 
Third  street  since  I  have  been  back."  Sadie  Parker 
then  said,  "She  worked  for  nie  last  year  about  Christ- 
mas day,  something-  like  that,''  and  he  said,  ^^They 
won't  find  that  out ;  you  can  say  you  were  rooming 
there,''  and  Sadie  Parker  said,  "She  has  been  at  As- 
toria," and  Esther  Wood  spoke  up  and  told  ]Mr. 
Cohen  that  when  she  was  on  her  way  out  here  she 
had  a  house  Avith  May  in  Denver,  and  she  said  she 
was  here  last  year  in  Baker  City,  and  sported  in  As- 
toria and  Portland  since  she  came  back,  and  he  said, 
^^They  Avill  have  to  prove  you  have  been  vsporting;  I 
don't  think  they  can  find  out."  And  Esther  Wood 
said,  "What  will  I  do  if  they  do  find  out?"  He  said, 
"Well,  if  they  do  find  out  that  May  has  told  you  have 
(been  sporting)  just  find  out  she  has  told.  They 
might  scare  you  and  tell  you,  but  find  out  for  your- 
self. Then  you  can  say  you  did  it  of  your  oavu  ac- 
cord, but  your  husband  didn't  know  anything  about 
it,  and  if  she  tells  you  have  been  sporting,  say  that 
Jake  didn't  know  anything  about  it,"  that  she  had 
done  it  of  her  own  free  will;  and  if  May  didn't  tell, 
Mr.  Cohen  told  her  to  deny  that  she  had  ever  been 
sporting. 

That  Mr.  (\)hen  asked  her  if  she  had  any  letter 
or  telegrams  in  hei-  trunk,  and  she  said  she  didn't 
know  whether  she  had  any  letters  or  telegrams  or 
not,  but  thought  she  had  some  ])ostals  that  Jake 
sent  her,  and  that  they  were  in  .Jake's  handwriting, 
and  :Mr.  (\)hen  said,  ''W(^ll,  if  they  show  you  those 
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postals  von  can  say  you  don't  remember  anything 
about  them ;  you  don't  remember  them." 

On  cross  examination  A^iolet  Woods  testified,  so 
far  as  material,  as  folloAvs : 

There  were  five  of  us  in  the  room,  including  Mr. 
Cohen,  and  all  the  conversation  was  held  openly  in 
the  presence  of  everybody.  Mr.  Cohen  asked  Esther 
first  how  long  she  had  been  back,  and  she  said  just 
a  few  days,  and  he  asked  her  had  she  been  sporting 
since  she  came  back,  and  Esther  didn't  want  to  say 
anything.  After  that  Esther  started  to  tell  him 
that  she  came  out  here  with  May  and  .Toe  Albin.  I 
told  Mr.  Cohen  I  was  down  in  Astoria  and  Esther 
was  sporting  there,  and  Mr.  Cohen  said,  "Well, 
they  can't  find  that  out;  they  will  have  to  prove 
it."  And  Esther  asked  what  she  should  do  if  May 
told  that  they  had  had  a  house  in  Denver,  and  Mr. 
Cohen  said  that  she  should  find  out  first  that  May 
had  told,  and  if  May  had  told,  that  she  could  say 
that  she  did  it  Avithout  her  husband's  knowing  it 
and  of  her  own  free  will;  and  that  if  May  didn't 
tell,  she  could  deny  she  had  been  sporting.  He  told 
her  twice  she  could  deny  it.  At  that  time  Esther 
Wood  had  not  been  arrested  and  nobody  had  seen 
her. 

The  defendant  pleaded  not  guilty  and  denied  the 
commission  of  the  crime  charged  or  any  intent  to 
commit  such  crime. 

The  first  fact  to  be  pointed  out  in  connection 
with  this  testimony  is  that  at  the  time  this  conver- 
sation took  place  in  the  Oxford  Hotel  between  the 
defendant  Max  G.  Cohen  and  Esther  Wood,  with 
the  other  women  present,  Esther  AVood  had  not  been 
arrested,  and  she  had  no  knowledge  that  she  would 
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be  arrested,  except  that  from  her  own  testimony  it 
ai)pears  that  j\Irs.  Leveiis  tokl  her  that  the  detec- 
tiA'^es  had  been  after  her.  There  is  nothing  in  the 
evidence  to  show  that  the  defendant  Max  G.  Cohen 
knew  when  the  preliminary  hearing  of  Jake  Gro- 
nich  Avonld  be  held,  whether  immediately  or  at  some 
remote  time  in  the  future,  or  that  at  the  time  of 
said  conversation  he  knew  that  Esther  Wood  would 
be  compelled  to  testify  against  her  husband,  Gro- 
nich.  There  is  no  evidence  at  all  in  the  testimony 
of  Esther  Wood,  Violet  Woods  or  Eose  Heller  that 
Max  G.  Cohen  either  directlv  or  indirectly  advised 
Esther  Wood  to  give  any  testimony^  false  or  other- 
wise, in  any  jiidicial  proceedings ;  and  outside  of 
judicial  proceedings  Esther  Wood  was  under  no  ob- 
ligation to  tell  the  detectives  anything.  She  had  the 
right  to  keep  her  mouth  shut.  She  also  had  the 
right  to  tell  the  detectives  anything  she  pleased, 
false  or  true,  regarding  her  relations  with  Jake  Gro- 
nich  as  long  as  she  was  not  under  oath.  Tf  Max  G. 
Cohen  did  indeed  advise  Esther  Wood  as  she  said 
he  advised  her,  the  natural,  if  not  inevitable,  con- 
clusion from  the  testimony  of  the  Government's  wit- 
nesses as  to  the  conversation  at  the  Oxford  Hotel 
that  he  meant  and  intended  that  she  should  not  in- 
criminate herself  when  talking  to  the  detectives, 
who  were  after  her,  as  appears  from  her  own  tes- 
timony; for  the  only  persons  who  had  sought  to  in- 
terrogate Esther  Wood  up  to  this  time  were  the  de- 
tectives who  had  called  at  the  Levens  Hotel. 

In  order  to  constitute  the  crime  of  subornation 
of  perjury  the  person  charged  with  tlie  subornation 
mnst  hare  had  in  mind  some  particular  tribunal  or 
proceeding  ivherein  he  intended  tJutt  the  perjury 
should  he  committed:  and  if  there  are  no  proceed- 
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ings  iustituted  of  which  the  accused  has  knowledge 
at  the  time  the  crime  of  subornation  of  perjury  is 
claimed  to  have  been  committed,  and  the  language 
claimed  to  constitute  subornation  of  perjury  is 
equivocal  and  may  have  to  do  with  proceedings  be- 
yond the  pale  of  the  law  of  perjury,  as  w^ell  as  pro- 
ceedings wherein  the  crime  of  perjury  may  be  com- 
mitted, in  such  case  there  are  no  facts  upon  which 
a  charge  of  the  subornation  of  perjury  can  be  predi- 
cated. Government  inquisitors  have  no  right  to 
compel  witnesses  or  persons  accused  of  crime  to 
give  them  information,  and  if  the  advice  of  an  at- 
torney relates  or  may  as  reasonably  relate  to  such 
interviews  and  inquisitions  as  to  judicial  proceed- 
ings, there  is  no  subornation  of  perjury. 

In  the  trial  of  the  defendant  herein  there  was 
direct  evidence  given  by  Esther  Wood  and  her  asso- 
ciates of  the  talk  had  with  her  in  the  Oxford  Hotel 
on  the  afternoon  of  May  7,  1912;  but  there  is  no 
direct  evidence  of  any  conversations  taking  place  in 
that  room  on  that  occasion  to  the  effect  that  Esther 
Wood  should  give  any  evidence  at  a  judicial  hear- 
ing; and  there  is  no  circumstance  in  evidence  shoAV- 
in^  that  the  defendant  intended  in  his  conversation 
with  Esther  Wood  at  the  Oxford  Hotel  that  she 
should  give  any  testimony  anywhere.  According  to 
all  the  testimony  given  by  Esther  Wood  and  her  as- 
sociates, all  he  did,  at  the  Oxford  Hotel,  on  the  after- 
noon of  May  7, 1912,  Avas  to  advise  Esther  Wood  what 
to  say.  But  when^  or  to  whom,  or  ivherein  she  Avas 
to  say  Avhat  she  claims  she  Avas  told  to  say, — as  to 
all  this,  the  evidence  is  silent  except  as  to  Esther 
Wood's  OAvn  deductions  and  opinion — if  the  quoted 
ansAA^ers  may  be  so  termed  —  that  the  couA^ersation 
she  had  Avith  the  defendant  on  the  aforesaid  occasion 
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at  the  Oxford  Hotel  constituted  advice  to  commit 
perjury  herself  before  the  United  States  Commis- 
sioner at  the  preliminary  hearins:  of  Jake  Gronich. 

See,  also,  in  connection  with  the  question  of  cor- 
roboration in  a  case  of  subornation  of  perjury,  Boren 
V.  TL  ^Sf.,  144  Fed.  80,  and  Pcrwje  v,  Evans,  40  X.  Y,  1. 

^4;J<f^c^MATKJllAJATY  OF  TPTE  TESTIMONY. 

A  fatal  error  Avas  committed  by  the  trial  court  in 
allowing  the  defendant  to  be  convicted  of  subornation 
of  perjury,  in  that  the  testimony  claimed  to  have 
been  falsely  given  at  the  hearing  before  IT.  S.  Com- 
missioner Cannon  was  not  shoAvn  to  have  been  ma- 
terial  to  the  issue  involved  at  that  hearing.  To  prove 
the  crime  of  perjury,  or  subornation  of  perjury,  it  is 
necessarv  not  only  to  shoAv  that  there  Avas  a  false 
statement  of  fact  made  under  oath,  but  the  prosecu- 
tion must  go  farther  and  show  the  materiality  of  the 
false  statement  to  the  issue  as  well,  and  this  proof 
cannot  be  supplied,  either  by  opinion  evidence  or  by 
presumption. 

McClelland  v.  People,  113  Pac.  640. 

Bledsoe  v.  State,  42  S.  W.  899. 

Brotvn  v.  State,  36  S.  W.  705. 

Commonwealth  v.  Pollard,  12  Mete.  225-229. 

Fletcher  r.  State,  123  Pac.  80. 

Wilde  V.  State,  123  Pac.  85. 

People  V.  Teale,  196  N.  Y.  372;  89  N.  E.  1086; 
25  L.  R.  A.  (U.  S.),  120. 

U.  S.  i\  Howard,  132  Fed.  325. 

Rich  V.  U.  S,,  33  Pac.  804. 
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Lawrence  v.  State,  2  Texas  App.  479. 
U.  8.  V.  Shinn,  14  Fed.  447. 


Government's  Exhibit  3,  which  is  attached  to  the 
Bill  of  Exceptions,  sets  forth  the  proceedings  before 
tJ.  S.  Commissioner  Cannon  at  the  preliminary  hear- 
ing of  Jake  Gronich  for  violation  of  the  White  Slave 
Traffic  Act.  Esther  Wood  was  called  as  a  witness, 
and  after  considerable  show  of  reluctance  upon  her 
part,  testified  that  she  was  the  Avife  of  Jake  Gronich, 
and  denied  that  she  had  practiced  prostitution  in  Ba- 
ker, Oregon,  Denver,  Colorado,  or  in  any  other  place 
in  the  United  States.  At  that  hearing  she  testified 
that  she  did  not  remember  having  received  or  sent 
certain  postal  cards  to  Jake  Gronich.  This  evidence 
was  entirely  immaterial,  for  there  Avas  no  evidence 
introduced  at  the  i)reliminary  hearing  of  Jake  Gron- 
ich before  U.  S.  Commissioner  Cannon  for  violation 
of  the  White  Slave  Traffic  Act,  of  the  corpus  delicti. 
The  question  properly  before  IT.  S.  Commissioner 
Cannon  at  the  aforesaid  hearing  (despite  the  allega- 
tions of  the  indictment)  was  to  determine  whether 
or  not  there  was  probable  cause  to  hold  Jake  Gronich 
for  violation  of  the  White  Slave  Traffic  Act  in  bring- 
ing Esther  Wood  to  this  state  for  the  purpose  of  pros- 
titution. It  was  not  enough  for  the  Government,  in 
order  to  make  out  a  case  of  probable  cause,  to  show 
that  Jake  Gronich  brought  Esther  Wood  to  this 
state;  neither  was  it  enough  to  show  that  Esther 
Wood  Avas  or  Avas  not  a  prostitute  in  other  states  and 
giving  full  effect  to  everything  in  GoA^ernment's  Ex- 
hibit 3,  this  Avas  all  that  Avas  adduced.  Assuming 
that  it  Avas  true  that  Jake  Gronich  brought  Esther 
Wood  to  Portland,  Oregon,  and  bought  her  ticket, 
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and  assuming  that  it  was  true  that  she  practiced 
prostitution  in  other  states,  and  assuming  that  it 
v/as  true  that  certain  postal  cards  were  exchanged 
between  them  (none  of  which  refers  to  prostitution 
or  evidence  anv  intention  to  violate  the  White  Slave 
Traffic  Act,  the  Governemnt  would  have  to  go  still 
farther  and  supply  the  missing  link,  and  prove  the 
corpus  delicti  by  introducing  some  evidence  that  this 
woman  was  brought  to  the  State  of  Oregon  by  Jake 
Gronich  for  the  purpose  of  prostitution.  There  was 
a  hiatus  in  the  Government's  case  at  the  preliminary 
hearing  because  of  the  omission  of  any  evidence  tend- 
ing to  prove  the  importation  of  Esther  Wood  by 
Jake  Gronich  for  the  purpose  of  prostitution.  All 
that  the  record  shows  is  the  complaint  against  Jake 
Gronich  for  violation  of  the  White  Slave  Traffic  Act, 
and  the  testimony  of  Esther  Wood ;  and  there  was  no 
evidence  introduced  of  the  purpose  for  Avliich  Jake 
Gronich  brought  Esther  Wood  to  this  state.  It  is  not 
enough  that  the  evidence  of  Esther  Wood,  as  con 
tained  in  Exhibit  3,  relative  to  her  prostitution  in 
other  states  and  to  the  postal  cards,  might  have  been 
relevant  under  some  circumstances,  or  might  have 
been  material  if  other  evidence  showing  the  purpose 
of  Jake  Gronich  in  bringing  Esther  Wood  to  this 
state  had  not  been  introduced.  The  GoA^ernment  was 
under  the  necessity  of  showing  the  facts  constituting 
the  materiality  of  the  alleged  false  oath  of  Esther 
Wood  at  the  preliminary  hearing  before  U.  S.  Com- 
missioner Cannon.  Before  probable  cause  of  a  crime 
can  be  established,  some  evidence  of  that  crime  must 
be  produced.  Merely  leading  up  to  a  possible  crime 
is  not  evidence  of  the  commission  of  that  crime  unless 
other  evidence  is  introduced  to  show  that  such  a 
crime  has  actiiallv  been  couimitted.     There  is  a  dif- 
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ference  between  the  degrees  of  evidence  and  no  evi- 
dence at  all. 

Jake  Gronich  miglit  have  brought  Esther  Wood 
to  Portland  for  any  purpose,  good  or  bad,  even 
though  she  were  a  prostitute,  and  some  evidence  of 
this  purpose  had  to  be  introduced  beyond  the  mere 
fact  of  her  former  prostitution. 

The  White  Slave  Traffic  Act  penalizes  interstate 
importation  of  females  for  immoral  purposes.  A 
man  may,  if  he  desires,  marry  a  prostitute  or  a  lewd 
woman,  and  import  her  into  any  state  in  the  Union. 
The  importation  does  not  constitute  the  crime;  it  is 
the  importation  coupled  with  the  intention  to  use 
the  woman  for  the  purposes  of  prostitution,  or  in 
violation  of  the  accepted  moral  code,  which  consti- 
tutes the  crime,  and  brings  the  transaction  Avithin  the 
purview  of  the  White  Slavery  Act. 

The  evidence  in  this  case  is  undisputed  that 
Esther  Wood  was  the  wife  of  Jake  Gronich,  and 
there  being  no  evidence  to  the  contrary  at  the  hearing 
before  Commissioner  Cannon,  the  presumption  of 
innocence  requires  the  inference  that  Jake  Gronich 
brought  his  wife  to  Portland  for  a  proper  purpose. 
He  had  a  right  to  bring  his  wife  here,  and  it  was  for 
the  Government  to  introduce  evidence  at  the  prelim- 
inary hearing  to  show  the  criminal  intent  if  any 
existed. 

Mere  prior  prostitution  alone  could  not  establish 
that  intent  in  view  of  the  marriage  between  Jake 
Gronich  and  Esther  Wood.  It  is  possible  that  a 
woman  engaged  in  prostitution  might  reform  her 
ways  and  live  Avith  a  man  in  lawful  wedlock,  and  no 
presumption  could  bring  the  mere  carrying  of  such 
a  woman  from  one  state  to  another  within  the  pro- 
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visions  of  the  White  ^\^\e  Act.  The  presumption 
under  these  circumstances,  in  the  absence  of  any  evi- 
dence to  the  contrary,  would  be  that  Jake  Gronich 
brought  Esther  Wood  to  Portland  for  a  proper  pur- 
pose. 

See  State  v.  Beldinf/,  4*^  Or.  98,  as  to  the  degree  of 
proof  necessary  to  hold  a  man  accused  of  crime  in  a 
preliminary  hearing. 

A  case  squarely  in  point  with  the  present  one  on 
this  phase  is  McCleUnnd  r.  People,  1K3  Pac.  640.  It 
appeared  in  that  case  that  a  girl  named  Xellie  Hart 
was  charged  in  the  County  Court  with  being  a  delin- 
quent child  under  the  statute,  and  that  the  defend- 
ant, McClelland,  suggested  that  the  girl  be  sent  out 
of  the  jurisdiction  of  the  court  in  order  to  avoid  the 
publicity  of  a  trial.  And  it  further  appears  that  with 
the  aid  of  the  defendant  this  plan  was  carried  out, 
and  he  was  thereafter  formally  charged  in  the. 
County  Court  with  contributing  to  the  delinquency 
of  the  girl.  At  the  trial  in  the  County  Court  one 
Crowder  was  called  as  a  witness,  and  testified  that 
McClelland  had  nothing  to  do  with  the  departure  of 
the  girl  Avho  had  been  charged  with  delinquency,  but 
that  he,  CroAvder,  had  assisted  in  her  departure. 
McClelland  was  indicted  for  subornation  of  perjury 
because  it  was  alleged  that  he  induced  Crowder  to 
make  this  false  statement  at  the  hearing  before  the 
County  Court.  No  evidence  had  been  introduced  in 
the  County  Court  showing  that  the  defendant,  Mc- 
Clelland, had  contributed  1o  the  delinquency  of  the 
girl  in  question,  and  his  attorneys  claimed  in  the 
trial  for  subornation  of  perjnry  that  the  procuring 
of  Crowder  to  swear  falsely  that  he  assisted  the  girl 
in  2oin"-  awav  was  not  relevant  to  the  issue  at  the 
trial  in  \\w  Conntv  Coni't.     Tlie  Siii)reme  Conrt  of 
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the  State  of  Colorado  agreed  with  this  contention  of 
the  defendant's  attorneys  and  reversed  the  case,  the 
court  saying,  through  White,  J. : 

^"Tt  is  equally  essential  upon  the  trial  to 
prove  the  facts  shoAving  the  materiality  of  the 
false  statements  or  testimony.  The  proof  should 
show  how  and  Avherein  the  matter  upon  which 
the  perjury  is  assigned  was  material  to  the  is- 
sue or  point  in  question.  *  *  *  The  evidence 
constituting  the  alleged  perjury  must  have  been 
material  to  the  matter  then  being  investigated, 
or  the  point  in  question  before  the  court,  and  it 
devolves  upon  the  people,  upon  trial,  to  show  its 
materiality.  While  the  test  of  materiality  does 
not  require  the  false  testimony  to  be  directly 
pertinent  to  the  main  issue  or  point  in  question, 
it  does  require  that  it  have  a  legitimate  ten- 
dency to  prove  or  disprove  some  material  fact 
in  the  chain  of  evidence;  that  is,  that  it  be  di- 
rectly or  circumstantially  material.  It  is  equally 
true  that  its  materialitv  must  be  established  by 
evidence  either  direct  or  circumstantial,  and 
cannot  be  left  to  presumption.  >i^  *  ^5*  The 
falsitv  of  Crowder's  testimonv  and  his  knowl- 
edge  thereof  may  be  conceded,  yet  there  is  an  en- 
tire absence  of  evidence  showing  or  tending  to 
show  the  materiality  of  the  alleged  false  matter 
testified  to  by  him  upon  the  issue  or  point  in 
question  in  the  case  in  the  County  Court  where- 
in such  testimony  was  given.' 


?? 


See,  also,  Fletcher  v.  State ^  123  Pac.  80. 
Wilde  V.  State,  123  Pac.  85. 


The  same  rule  was  recognized  in  Ruch  v.  U.  S,, 
33  Pac.  804.  The  court  in  that  case  said  in  regard  to 
a  state  of  facts  similar  to  those  in  this  case : 


46 

^^On  the  trial  of  the  appellant  in  the  court 
below,  the  testimony  of  the  appellant  given  be- 
fore the  Eegistrar  and  Receiver  of  the  local  land 
office,  on  the  trial  of  the  land  contest,  was  of- 
fered in  evidence  to  the  court  and  jury,  in  which 
it  appeared  that  the  appellant  svrore  that  on  the 
21st  day  of  April,  1899,  in  the  afternoon  of  that 
day,  he  saw  Walter  Sheppard  at  Borrow's  Cross- 
ing of  the  South  Canadian  River,  and  saw  him 
ride  into  and  across  said  river  and  thence  into 
the  Oklahoma  country;  and  it  is  this  evidence 
that  is  alleged  in  the  indictment  to  have  been 
material  on  the  trial  of  the  land  contest  and  on 
which  the  perjury  is  assigned ;  and  it  may  be 
conceded  that  this  testimony  was  false,  but  we 

ft,  7 

fail  to  find  in  the  record  which  purports  to  give 
all  the  testimony  of  the  trial  below,  any  ])roof 
that  it  Avas  in  any  manner  directly  or  indirectly, 
proximately  or  remotely  material  to  the  issue 
tried  and  determined  by  the  Registrar  and  Re- 
ceiver of  the  local  land  office  in  the  hind  con- 
test. *  *  *  As  there  is  no  sufficient  proof 
on  the  trial  below  of  the  materiality  of  the  al- 
leged false  testimony  of  api>ellant,  the  verdict 
of  the  jury  Avas  not  supported  by  the  evidence 
and  was  contrary  to  laAv,  and  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial." 

In  the  case  of  Bledsoe  v.  State,  42  S.  W.  899,  it 
appears  that  one  St.  John  was  tried  for  the  crime  of 
burglary  committed  by  breaking  into  a  drug  store. 
Bledsoe,  the  defendant,  swore  that  he  examined  a 
safe  in  the  drug  store  Avhich  the  said  St.  John  Avas 
charged  Avith  having  broken  into  and  that  the  door 
of  the  safe  had  been  bored  and  picked,  and  that  the 
hole  Avas  one-half  inch  in  diameter.  Bledsoe  AA\as  in- 
dicted f(n'  perjnry,  the  indictment  charging  that 
these  statements  in  regard  to  the  hole  being  bored  in 
the  safe  door  Avere  false.    Tb^  was  convicted  of  per- 
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jury  in  the  lower  court,  but  the  Supreme  Court  re- 
versed the  decision  on  the  ground  that  it  had  not 
been  shown  that  this  evidence  was  material  to  any 
issue  involved  in  the  trial  of  St.  John  for  the  alleged 
burglary.     The  court  said: 

^The  only  evidence  tending  to  show  that  this 
evidence  was  material  to  the  issue  raised  on  the 
trial  of  St.  John  for  having  broken  and  entered 
the  storehouse  of  the  said  company,  is  that  it 
was  proved  by  the  witnesses  of  the  state  in  that 
trial  that  at  the  time  of  his  arrest  St.  John  had 
in  his  possession  certain  drills  and  bits  three- 
eighths  inch  in  diameter.  The  theory  of  the 
state  was  that  the  hole  in  the  safe  was  made 
with  these  drills  or  bits,  and  the  testimonv  of 
Blersoe  tended  to  refute  and  contradict  this  the.- 
ory,  for  he  testified  that  the  hole  was  larger 
than  the  drills  or  bits.  But  it  is  not  shown  that 
the  safe  was  in  the  storehouse  or  that  it  was 
bored  into  and  broken  into  on  the  night  of  the 
burglary  or  about  that  time.  *  *  *  The  fact 
that  St.  John  was  charged  with  having  broken 
into  safe  and  had  drills  that  fitted  or  did  not 
fit  the  hole  in  the  safe,  had  no  bearing  upon  his 
guilt  or  innocence  of  the  charge  of  breaking  and 
entering  a  storehouse,  for  which  he  was  being 
tried,  unless  there  be  evidence  connecting  the 
boring  of  the  safe  with  the  entering  of  the  store- 
house. Until  that  be  sho^^m,  the  evidence  con- 
cerning the  safe  is  not  shoAvn  to  be  material,  but 
you  cannot  convict  a  man  for  one  crime  by  shoAv- 
ing  that  he  is  guilty  of  another  and  different 
crime.'' 

See  People  v.  Teal,  190  K  Y.  372;  89  N.  E. 
1085. 

See,  also,  the  same  case  reported  in  25  L.  E. 
A.   (X.  S.),  120,  and  note. 
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See,    also,    Commonwealth    v.  Pollard^  12 
Mete.  225,  229. 

U.  S.  V.  Shinn,  14  Fed.  447. 

Lawrence  v.  State,  2  Texas  App.  479. 

U.  S.  V.  Hotvard,  1.32  Fed.  325. 

Brown  v.  State,  3G  So.  705. 


And  it  is  not  enough  to  introduce  in  evidence  the 
record  of  the  case  in  Avhich  it  alleged  the  false  oath 
was  taken.  The  Government  must  go  farther  and 
introduce  evidence  showing  the  materiality  of  the  al- 
leged perjured  testimony  to  the  issue  involved. 

McClelland  v.  People,  113  Pac.  G40,  and  cases 
supra. 


In  the  instant  case  not  a  scintilla  of  evidence  was 
introduced  to  shoAv  the  materiality  of  the  alleged  per- 
jured testimony,  nor  could  the  fact  of  materiality  be 
established  by  the  mere  opinion  of  witnesses. 

Washington  r.  State,  5  S.  W.  119. 
Foster  i\  State,  22  S.  W.  21. 


PROHTBTTFD  TESTIMONY  —  NOT  SUBJECT 

OF  PEEJUBY. 

A  most  serious  and  fatal  error  was  committed  by 
the  Government  in  compelling  Esther  Wood  to  tes- 
tify against  her  husband,  Jake  Gronich,  at  the  pre- 
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liminary  hearing  before  U.  S.  Commissioner  Cannon, 
on  or  about  the  9th  day  of  May,  1912,  at  which  time 
the  alleged  perjured  and  suborned  testimony  was 
charged  as  having  been  given.  (See  Assignments  of 
Error,  ]^^os.  6  and  7.)  The  U.  S.  Commissioner,  as 
well  as  the  Deputy  U.  S.  District  Attorney,  Maguire, 
had  full  knowledge  that  Esther  Wood  was  the  wife 
of  Jake  Gronich,  as  appears  in  Government  Exhibit 
3,  which  is  attached  to  the  Bill  of  Exceptions,  and  the 
l)erjur3^  charged  in  the  indictm.ent  to  have  been  sub- 
orned was  perjury  alleged  in  the  indictment  to  have 
been  committed  at  the  "triaF'  of  Jake  Gronich  be- 
fore the  IT.  S.  Commissioner. 

The  rule  of  practice  in  the  Federal  courts  for  the 
trial  of  criminal  cases  is  laid  doAvn  by  Chief  Justice 
Taney  in  the  leading  case  of  IJ.  8.  v.  Reid,  reported 
in  12  Howard,  362,  and  also  in  Lawyers'  Ed.,  Su- 
preme Court  Records,  Vol.  13,  1023.  In  that  case 
Chief  Justice  Taney  said : 

"All  the  rules  of  evidence  in  criminal  cases 
are  the  rules  which  were  in  force  in  the  respect- 
ive states  when  the  judiciary  act  of  1789  was 
passed.  Congress  may  certainly  change  it  when- 
ever they  think  proper  within  the  limits  pre- 
scribed bv  the  Constitution.  But  no  law  of  a 
state  made  since  1789  can  affect  the  mode  of  pro- 
ceeding or  the  rules  of  evidence  in  criminal 
ca  ses. 

And  in  the  case  of  Logan  v.  IL  S,^  144  U.  S.  263, 
36  Lawyers-  Ed.,  429,  at  p.  443,  Mr.  Justice  Gray  laid 
down  the  rule  as  follows : 

"For  the  reasons  above  stated,  the  provision 
of  Sec.  868  of  the  Eevised  Statutes  that  'the  laws 
of  the  state  in  which  the  court  is  hekl  shall  be 
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the  rules  of  decision  as  to  the  competency  of  wit- 
nesses in  the  courts  of  the  United  States  in  trials 
at  common  law  and  equity'  and  admittedly  has 
no  api)lication  to  criminal  trials,  and  therefore 
the  competency  of  witnesses  in  criminal  trials  in 
courts  of  the  United  States  held  within  the  State 
of  Texas  is  not  governed  by  the  statute  of  the 
state  which  was  first  enacted  in  1858,  but,  ex- 
cept so  far  as  Congress  has  made  specific  pro- 
visions upon  the  subject,  is  governed  by  the 
common  law,  which,  as  has  been  seen,  was  the 
law  of  Texas  before  the  passage  of  that  statute, 
and  at  the  time  of  the  admission  of  Texas  into 
the  Union,  as  a  state/' 

While  the  foregoing  rule  of  practice  is  still  in 
force  in  Federal  courts.  Congress  has  "certainly"  (to 
use  the  language  of  Chief  Justice  Taney)  changed 
the  practice  in  preliminary  hearings  of  persons  ac- 
cused of  crimes  against  the  United  States  hy  the  en- 
actment of  Sec.  lOlJf  of  the  Revised  Statutes  of  the 
United  States,  That  section  provides  that  any  of- 
fender against  the  laws  of  the  United  States  may 
be  arrested,  imprisoned  or  bailed,  as  the  case  may  be, 
"agreeably  to  the  usual  mode  of  process  against  of- 
fenders in  such  state."  And  this  means  that  in  all 
hearings  for  the  arrest  and  commitment  of  offenders 
against  the  laws  of  the  United  States  the  then  prac- 
tice of  the  state  court  shall  be  followed. 

See  U.  S.  V.  Sauer,  73  Fed.  G71. 

U.  S.  V.  Garcelon,  82  Fed.  611. 

U.  S.  V.  Rundlett,  2  Curt.  (U.  S.),  41. 

U.  S.  V.  Martin,  17  Fed.  150. 

Marvin  v,  U.  S,  44  Fed.  405. 

U.  S.  V.  Jlorton,  2  Dillon  (U.  S.),  04. 
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At  the  time  Jake  Gronich  was  arrested  for  viola- 
tion of  the  White  Slave  Traffic  Act,  Chapter  XXI  of 
Lord's  Oregon  Laws  was  in  full  force  and  effect. 
This  chapter  sets  forth  the  procedure  in  preliminary 
hearings  of  persons  charged  with  crime.  The  pro- 
cedure contained  in  this  Chapter  XXI  of  Lord's  Ore- 
gon Laws  would  be  binding  upon  the  U.  S.  Commis- 
sioner at  the  preliminary  hearing  to  determine 
whether  or  not  Jake  Gronich  should  be  held  for  vio- 
lation of  the  White  Slave  Traffic  Act. 

See  U.  S.  V,  Garcelon,  82  Fed.  611. 


And  the  laws  of  evidence  applicable  to  the  trial 
of  criminal  cases  as  well  as  to  preliminary  hearings 
would  also  be  binding  upon  the  said  commissioner  at 
the  said  hearing.  At  the  time  of  the  hearing  of  Jake 
Gronich  for  his  alleged  violation  of  the  White  Slave 
Traffic  Act,  Sec.  1535  of  Lord's  Oregon  Laws  was  in 
full  force  and  effect.    It  reads  as  follows : 

"In  all  criminal  actions  where  the  husband  is 
the  party  accused,  the  wife  shall  be  a  competent 
witness,  and  when  the  wife  is  the  party  accused, 
the  husband  shall  be  a  competent  witness ;  hut 
neither  husband  nor  imfe,  in  such  cases,  shall  he 
compelled  or  alloived  to  testify  in  such  cases  un- 
less hy  consent  of  hoth  of  them;  provided,  that 
in  all  cases  of  personal  violence  upon  either  by 
the  other,  the  injured  husband  or  wife  shall  be 
allowed  to  testify  against  the  other." 

The  rule  of  evidence  contained  in  Sec.  733  of 
Lord's  Oregon  Laws,  does  not  apply  in  criminal  pro- 
ceedings, so  that  Sec.  1535  governs  the  trial  of  crim- 


inal  actions  in  the  State  of  Oregon,  so  far  as  tlie  tes- 
timony of  husband  and  Avife  is  concerned. 

See  State  v.  McCrath,  35  Or.  1095 ;  57  I^ic.  321. 

State  V.  Liiper,  49  Or.  GOT ;  91  Pac.  444. 

State  V,  Luper,  95  Pac.  811. 

Basset  v.  U,  S.  137  U.  S.  490;  34  La^A^v^er's  Ed. 
703. 


In  re  Dana,  08  Fed.  880,  at  p.  893,  Brown,  J.,  said : 
"The  rules  of  procedure  to  be  followed  under  Sec. 
1014  are  those  in  force  in  the  state  at  the  time  and 
place  of  the     ^     ^     ^     proceeding." 

It  follows,  then,  that  as  the  U.  S.  Commissioner 
in  the  hearing  of  Jake  Gronich  for  violation  of  the 
White  Slave  Traffic  Act  was  bound  to  follow  the  law 
of  evidence  as  to  the  testimony  of  husl)and  and  wife 
in  criminal  cases,  as  set  forth  in  Sec.  1535  L.  O.  L., 
he  exceeded  Ms  powers,  and  went  beyond  any  au- 
thority conferred  upon  him  by  laAv,  in  compelling  or 
et^en  aUonnnr/  Esther  Wood  to  give  evidence  at  the 
said  hearing  against  her  husband,  Jake  Gronich.  It 
is  evident  that  Esther  Wood  was  an  unwilling  wit- 
ness, but  even  though  she  were  a  willing  witness, 
her  testimony  could  not  have  been  allowed  according 
to  the  statute,  unless  there  was  a  waiver  joined  in  by 
herself  and  her  husband;  and  no  such  waiver  ap- 
pears. The  evidence  given  by  Esther  Wood  at  the 
hearing  that  she  did  not  i)ractice  prostitution  at 
other  ])laces,  and  that  she  had  no  remembrance  of 
the  exchange  of  i)Ostal  cards  with  Jake  Gronich,  was 
evidence  which  Avas  absolutc^ly  proJiihitrd  by  law, 
and  therefore  could  form  no  basis  for  a  charge  of 
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perjury  or  subornation  of  perjury,  even  though  the 
testimony  given  was  false. 

It  is  also,  of  course,  axiomatic  that  evidence 
which  is  prohibited  cannot  be  material^  and  inas- 
much as  it  appears  that  the  evidence  of  Esther  Wood 
was  prohibited  at  the  hearing  in  question,  of  course 
it  cannot  be  material,  and  the  prosecution  failed  be- 
cause the  requirement  that  the  alleged  perjured  tes- 
timony must  be  material  was  not  established  in  this 
as  well  as  in  the  respects  previously  argued  under 
the  head  of  "Materiality  of  the  Testimony." 

In  this  connection  the  case  of  U,  8.  v.  Grottkau^ 
30  Fed.  672,  is  instructive.  The  defendant  in  the 
Grottkau  case  was  indicted  for  perjury,  the  indict- 
ment charging  him  with  falsely  swearing  that  he  had 
resided  within  the  State  of  Wisconsin  for  one  year 
next  preceding  his  application  for  citizenship.  Sec. 
2165  of  the  Revised  Statutes,  relating  to  the  subject 
of  naturalization,  in  the  closing  paragraph  thereof, 
provides,  among  other  things,  "That  the  oath  of  the 
applicant  shall  be  in  no  case  allowed  to  prove  his 
residence." 

Federal  Judge  Dr^^er,  in  discharging  the  prisoner, 
said : 

"Then  when  we  come  to  the  third  subdivision, 
Ave  find  that  its  language  is  not  that  he  shall 
declare  on  oath  certain  facts  in  regard  to  his 
residence,  but  that  it  shall  be  made  to  appear  to 
the  satisfaction  of  the  court  admitting  such 
alien  that  he  had  resided  within  the  United 
States  five  years  at  least,  and  within  the  state 
or  territory  where  such  court  is  at  the  time  held 
one  year  at  least.  And  the  closing  sentence  in 
this  section  declares,  without  qualification,  that 
the  oath  of  the  applicant  shall  in  no  case  be  al- 
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loAved  to  prove  his  residence.  This  is,  in  effect, 
a  prohibitory  clause  forbidding  the  taking  of 
the  oath  of  the  applicant  himself  as  proof  of  his 
residence,  the  evident  object  of  the  law  being  to 
require  other  proof  than  that  of  the  oath  of  the 
applicant,  upon  the  subject.  This  being  the  stat- 
ute provision  as  enacted  by  Congress,  ive  have 
to  apply  it  in  this  case.  In  the  interpretation 
of  the  statute,  the  familiar  and  elementary 
principle  that  to  constitute  perjury  the  oath  or 
affirmation  must  be  material,  or,  as  it  is  stated 
in  the  opinion  of  the  court  in  the  case  of  Silver 
V.  State,  17  Or.  308,  it  must  be  required  by,  or 
have  some  effect  in  law.  Further,  it  is  elemen- 
tary that  perjury  cannot  be  assigned  of  an  oath 
that  is  extra  judicial."" 

The  same  principle  Avas  recognized  in  the  case  of 
U.  S.  V.  Bell,  81  Fed.  830. 

See,  also.  State  v.  Trask,  42  Vt.  152. 
State  V.  Furlong,  26  Me.  69. 
Collins  V.  State,  78  Ala.  433. 
People  V.  Fitmus,  102  Mich.  318. 
V.  S.  V.  Bedgood,  49  Fed.  54. 
U.  S.  V.  Law,  50  Fed.  915. 
U.  S.  V.  Howard,  37  Fed.  006. 


An  indictment  based  solely  on  the  testimony  of 
wife  against  her  husband  was  hekl  iuA^alid  in  Peo- 
ple D,  Briggs,  GO  How.  p.  217 ;  also  in  People  v,  Moore, 
65  How.  p.  177.    See  People  v.  Beadek,  102  N.  E.  243. 

And  in  this  connection  it  is  Avell  to  note  the  dis- 
tinction which  exists  between  an  incompetent  wit- 
ness swearing  falsely  in  a  proceeding  wherein  his  in- 
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competency  can  be  waived  and  his  testimony  in  a 
case  wherein  he  is  proliibited  from  testifying  in  any 
event. 

See  cases  cited  in  U.  S.  v,  Grottkau^  30  Fed. 
672. 


The  only  exception  contained  in  Section  1535, 
Lord's  Oregon  Laws,  to  the  general  rule  that  the  hus- 
band or  wife  cannot  testify  against  the  other  in  crim- 
inal actions,  arises  in  case  there  is  personal  violence 
used  by  the  husband  or  wife  against  the  other.  And 
^^personal  violence"  under  the  statute  means  direct, 
forcible,  personal  violence  upon  the  body  of  the  in- 
jured spouse,  as  distinguished  from  injury  to  the 
marriage  relation.  The  words  '^personal  violence" 
are  to  be  construed  according  to  the  ordinary  and 
commonly  understood  meaning  of  the  words  as  used 
by  English  speaking  people.  "Violence"  imports 
active  force,  and  the  adjective  "personal"  used  to 
qualify  its  meaning  in  Section  1535,  L.  O.  L.,  imports 
that  the  violence  shall  be  to  the  person,  as  distin- 
guished from  his  abstract  or  intangible  rights. 

See  Basset  v.  U.  8.,  137  U.  S.  496 ;  34  L.  Ed.  762. 

Also  State  v.  Woodrow,  52  S.  E.  545 ;  2  L.  R.  A. 

(K  S.)  862. 


In  People  v.  Curiale,  137  Cal.  538 ;  70  Pac.  468,  the 
defendant  was  charged  with  statutory  rape.  The 
statute  provided  that  a  husband  or  wife  could  tes- 
tify against  the  other  in  cases  of  "criminal  violence 
upon  one  by  the  other,"  and  the  attorney  general 
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urged  that  this  case  fell  within  the  exception.  The 
Snpreme  Court  of  California,  sj^eaking  through 
Judge  Cooper,  said : 

"The  crime  charged  Avas  u])on  the  person  of 
Isabella  l^etruccelli,  and  committed  before  she 
became  the  wife  of  the  defendant.  Criminal  vio- 
lence upon  one  by  the  other  means  what  if  says; 
criminal  violence  upon  the  wife  by  the  husband, 
or  criminnl  violence  upon  the  husband  by  the 
wife.  *  '^  "^  If  the  crime  charged  should  be  re- 
garded Avith  reference  to  the  person  of  the  wife 
regardless  of  the  question  as  to  Avhether  she  Avas 
the  Avife  at  the  time  of  its  commission,  still  Ave 
do  not  think  it  is  a  case  of  criminal  Aiolence 
under  the  statute.  The  act  of  haAing  sexual  in- 
tercourse Avith  a  female  under  the  age  of  sixteen, 
Avith  her  consent,  is  not  an  act  of  criminal  ato- 
lence.  It  is  a  crime,  because  made  so  Iw  stat- 
ute." 

See  also  Miller  i\  mate,  40  S.  W.  :n3. 

Basset  v.  U.  S,,  137  IT.  S.  41)(; :  U  L.  Ed.  702. 

State  V.  Burt.  17  S.  D.  7:  94  N.  W.  400;  lOG 
Am.  State  Kepts.  750  and  note. 

Brock  V,  State,  71  S.  W.  20;  100  Am.  State 
Eepts.  859. 

People  V,  Quanstrom,  93  Mich.  259;  53  N.  W. 
1G7;  10  L.  R  A.  725. 

Commomvealth  r,  Sapp,  901  Kan.  280;  29  Am. 

St.  Kept.  405. 
Stein  r.  Bowman.  13  Peters,  209 :  10  L.  Ed.  129. 


The  statutes  of  some  states  allow  husband  and 
Avife  to  testify  against  each  other  in  criminal  cases, 
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when  the  offense  is  committed  by  one  spouse  against 
the  other  without  limiting  the  admissibility  to  cases 
of  "personal  violence."  In  construing  such  statutes, 
the  courts  have  allowed  evidence  of  wrongs  by  one 
spouse  against  the  other  which  were  in  their  nature 
wrongs  against  the  marital  relation,  rather  than 
wrongs  against  the  spouse  by  way  of  "personal  vio- 
lence." 

State  V.  Chambers,  87  la.  1 ;  53  N.  W.  1090 ;  43 
Am.  State  Reports,  349. 

Dill  V.  People,  19  Colo.  477 ;  41  Am.  St.  Rep. 
260 ;  36  Pac.  232. 


In  the  case  of  the  State  v.  Chamhers,  supra,  the 
Supreme  Court  of  that  state  makes  a  distinction  be- 
tween statutes  which  give  the  injured  spouse  the 
right  to  testify  in  cases  of  "personal  violence,"  as 
distinguished  from  statutes  which  give  the  injured 
spouse  the  right  to  testify  in  cases  where  one  spouse 
commits  an  offense  against  the  other  spouse. 

Judge  Given,  in  the  above  entitled  case,  said : 

"In  Basset  v.  U.  fif.,  137  U.  S.  496,  a  prosecu- 
tion for  polygamy,  it  was  held  under  the  code  of 
criminal  procedure  of  Utah  that  the  offense 
charged  was  not  such  a  wrong  against  the  wife 
as  to  render  her  testimon}^  admissible.  The  ex- 
ception contained  in  that  code  is  where  the  tes- 
timony is  given  with  the  consent  of  both  ^in 
cases  of  criminal  violence  upon  one  by  the 
other.'  It  will  be  noted  that  the  exceptions  in 
these  statutes  apply  to  personal  wrong  or  in- 
jury, while  under  ours  they  apply  to  all  ^crim- 
inal prosecutions  for  a  crime  committed  by  one 
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against  the  other.'  There  are  many  crimes  other 
than  against  the  person  which  one  may  commit 
against  the  other/' 

This  case  distinguishes  cases  of  ^^personal  vio- 
lence" from  other  offenses  against  the  wife  or  hus- 
band, as  the  case  may  be. 

See,  also,  Dill  v.  People,  11)  Colo.  477;  41  Am. 
St.  Rep.  200. 


In  Basset  v.  U,  S.,  137  U.  S.  496,  which  is  a  lead- 
ing case  on  the  subject,  the  husband  was  indicted  for 
polygamy,  and  his  original  wife  appeared  against 
him  as  a  witness.  The  code  in  the  State  of  Utah 
provided  that  neither  husband  nor  wife  could  tes- 
tify against  each  other  "except  with  the  consent  of 
both  or  in  cases  of  criminal  violence  upon  one  by 
the  other.''  In  reversing  the  judgment  of  the  Su- 
preme Court  of  Utah,  Mr.  Justice  Brewer  said : 

"This  precise  question  has  never  been  before 
this  court,  but  the  common  law  rule  has  been  no- 
ticed and  commented  on  in  Stein  v.  Bowman,  13 
Peters,  209-222,  in  which  Mr.  Justice  McClean 
used  this  language:  ^It  is,  hoAvever,  admitted 
in  all  the  cases  that  the  wife  is  not  competent 
except  in  cases  of  violence  upon  her  person,  di- 
rectly to  incriminate  her  husl)and  or  to  disclose 
things  that  she  has  learned  from  him  in  their 
confidential  intercourse.  *  *  *'  (Is  polyg- 
amy such  a  crime  of  criminal  violence  against 
wife?)  That  it  is  no  wrong  ui)on  her  ])erson  is 
conceded,  and  the  common  law  exception  to  the 
silence  imposed  upon  the  lips  of  husband  and 
wife  is  only  broken,  as  we  have  noticed,  in  cases 
of  assault  npon  one  by  the  other.    That  th(M*e  is 
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humiliation  and  outrage  upon  her  is  evident. 
If  that  is  the  test,  wliat  limit  is  imposed?  Is 
the  wife  not  humiliated?  Is  not  her  respect  and 
love  for  her  husband  outraged  and  betrayed 
when  he  forgets  his  integrity  as  a  man,  and  vio- 
lates any  human  or  divine  enactment?  Is  she 
less  sensitive,  is  she  less  humiliated,  when  he 
commits  murder  or  robbery  or  forgery,  than 
when  he  commits  polygamy  or  adultery?  A  true 
wife  feels  keenly  any  wrong  of  her  husband,  and 
her  loyalty  and  reverence  are  wounded  and  hu- 
miliated by  such  conduct.  But  the  question  pre- 
sented by  this  statute  is  not  how  much  she  feels 
or  suffers,  but  whether  the  crime  is  one  against 
her.  Polygam}^  and  adultery  may  be  crimes 
which  involve  dislovaltv  to  the  marital  relation, 
but  they  are  rather  crimes  against  such  relation 
than  against  the  wife ;  and  as  the  statute  speaks 
of  crimes  against  her,  it  is  simply  an  affirma- 
tive of  the  old,  familiar  and  just  common  law 
rule.  We  conclude,  therefore,  that  under  this 
statute  the  wife  was  an  incompetent  witness 
against  her  husband.'' 

The  only  case  which  we  have  been  able  to  find  in 
opposition  to  the  foregoing  authorities  is  that  of 
IL  S.  V.  Rispole,  189  Fed.  271,  a  decision  of  the  Dis- 
trict Court  for  Pennsylvania,  where  the  wife  was  al- 
lowed to  testifv  asrainst  the  husband  in  a  case  where 
he  was  charged  with  violating  the  White  Slave  Traf- 
fic Act.  This  case  arose  in  the  Pennsvlvania  Dis- 
trict.  The  argument  of  the  learned  U.  S.  District 
Attorney  of  that  district  is  set  forth  in  full  in  the 
report  of  the  case  probably  to  strengthen  and  show 
the  reasons  for  the  opinion  of  the  court,  which  is  ex- 
traordinarily short,  considering  the  departure  of 
this  case  from  the  Avell  settled  rules  of  law,  as  laid 
doAATi  in  the  foregoing  cases.  The  famous  Lord  Aud- 
ley's  case,  in  the  House  of  Lords  in  1013,  reported  in 
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3  Howell's  State  Trials,  p.  401,  is  referred  to  in  that 
case.  Lord  Aiidley,  it  will  be  recalled,  procured  the 
commission  of  a  rape  upon  his  wife,  and  of  course 
this  was  an  act  of  hideous  personal  violence,  and  to 
allow  the  wife  to  testify  under  such  circumstances 
would  be  no  exception  to  the  general  rule  laid  dowoi 
in  all  the  foregoing  cases ;  and  if  a  case  should  arise 
wherein  a  husband  should  force  his  wife,  bv  means 
of  physical  violence,  to  live  a  life  of  prostitution, 
this  act  of  the  husband  might  Avell  be  construed  as 
an  act  of  personal  violence. 

But  if  a  moral  degenerate  should  marry  a  prosti- 
tute, and  should  aid  and  assist  her  in  plying  her 
trade,  and  should  act  the  part  of  pimp  or  procurer, 
under  such  circumstances  it  cannot  be  said  that  the 
degenerate  husband,  vile  though  his  crime  may  be,  is 
committing  any  act  of  personal  violence  upon  his 
prostitute  wife,  for  she  consents  to  the  act,  and  there 
is  no  question  of  personal  violence  involved.  If  the 
husband  should  send  his  wife  out  as  a  shoplifter  to 
support  him,  that  act  would  not  be  an  act  of  physical 
violence  against  the  wife  unless  he  used  actual  force 
in  sending  her  out.  If  she  went  out  of  her  own  free 
will,  it  could  not  be  said  that  there  was  any  physical 
violence  in  the  case,  for  the  reason  that  she  con- 
sented. Velenti  non  fit  injuria.  Lord  Herschell,  in 
Sinith  V.  Baker,  GO  L.  J.  2,  p.  70,  said :  "One  who  has 
invited  or  assented  to  an  act  being  done  towards  him 
cannot,  Avhen  he  suffers  from  it,  complain  of  it  as  a 
wrong."    And  to  the  same  effect  see 

Goldnamer  v.  O'Brien,  33  S.  W.  831. 
People  V.  Cundle,  137  Cal.  538;  70  I^\c.  470. 
MiUer  r.  ^ate,  40  S.  W.  313. 
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It  is  submitted,  therefore,  that  the  Pennsylvania 
court  in  reaching  such  a  conclusion  betrayed  a  gross 
misconception  of  the  clear  distinction  between  ^^per- 
sonal  violence"  and  willing  compliance. 

On  this  general  proposition  Ave  take  the  liberty  of 
citing  the  Adews  of  a  non-legal  authority  on  the  so- 
ciological phase,  since  they  are  instructive,  and  we 
submit  pertinent,  in  that  it  is  a  canon  of  construction 
that  statutory  words  are  to  be  given  their  ordinary 
signification.  We  quote  an  interview  with  A.  W. 
Elliott,  president  of  the  Southern  Rescue  Mission 
and  editor  of  the  Young  Woman's  Magazine,  which 
appeared  in  the  "Oregonian"  of  November  18,  1913, 
published  in  Portland,  Oregon.  His  statement  is  as 
follows : 

"We  frankly  say  there  never  was  a  joke  of 
more  huge  proportions  perpetrated  upon  the 
American  public  than  this  white  slaA^e  joke.  I 
surely  do  not  believe  that  there  are  a  dozen  girls 
in  America  todav  that  are  in  houses  of  ill-fame 
that  could  not  Avalk  out  if  they  wanted  to.  They 
love  that  kind  of  life  and  will  scoff  at  the  re- 
former and  even  kick  him  if  he  does  not  get  out 
when  asked  to. 

"I  could  go  into  detail,  writing  hundreds  of 
pages  of  my  various  efforts  to  redeem  them,  but 
it  would  be  useless  waste  of  time;  it  is  only 
necessary  to  tell  you  that  women  of  the  under- 
world will  not  reform,  and  there  is  positively  no 
use  in  wasting  your  money  on  them.  I  have  pos- 
itively entered  at  least  two  thousand  houses  of 
ill-repute  and  haA^e  talked  face  to  face  with  pos- 
sibly fifteen  thousand  of  these  women,  and  I 
pledge  you  truthfully  that  I  knoAv  them  just  as 
you  know  your  own  little  children,  and  I  do  not 
hesitate  to  tell  vou  that  thev  are  Avedded  to  their 
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Avays  and  that  they  hiugh  at  and  make  fun  of 
those  who  try  to  help  them." 

Whether  there  is  personal  violence  in  any  ease  is 
a  question  of  fact.  Esther  Wood,  in  the  preliminary 
hearing  before  IT.  S.  Commissioner  Cannon,  when 
her  husband,  Jake  Gronich,  was  the  defendant 
charged  Avith  violation  of  the  White  Slave  Traffic 
Act,  testified  to  no  personal  violence  committed 
upon  her  by  her  husband ;  and  even  if  she  had  testi- 
fied that  Jake  Gronich  had  transported  her  to  the 
State  of  Oregon  for  the  purpose  of  prostitution,  no 
"personal  violence"  could  be  predicated  on  such  an 
act,  certainly  in  the  absence  of  duress  on  his  part. 

For  this  reason  we  believe  that  the  case  of  U,  S. 
V.  Rispole,  supra^  will  not  be  folloAved  by  this  court, 
or  by  any  court  which  makes  a  study  of  the  law  as 
it  is.  If  Congress  wishes  to  allow  married  prosti- 
tutes to  testify  against  their  husbands  under  such 
circumstances,  all  that  is  necessary  to  do  is  to  amend 
the  White  Slave  Traffic  Act.  But  until  Congress 
takes  action  upon  the  matter,  the  courts  should  fol- 
low the  law  according  to  its  principles  as  it  has  been 
laid  down.    See  in  this  connection 

GoUJnamer  v.  O'Brien,  38  S.  W.  831. 

Also  State  v.  Moore,  45  Tex.  Cr.  App.  234; 
2  Am.  &  Eng.  Ann.  Cases,  878. 


It  follows  that  Esther  Wood,  being  a  prostitute 
from  choice,  and  there  being  no  evidence  of  jdiysical 
violence  upon  her,  she  was  proJnhited  by  Sec.  1535, 
Lord's  Oregon  Laws,  from  giving  testimony  against 
her  husband,  Jake  Gronich,  at  the  preliminary  hear- 
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ing  before  IT.  S.  Commissioner  Cannon  for  violation 
of  the  White  Slave  Traffic  Act;  and  anv  evidence 
given  by  her  at  the  said  hearing  against  her  husband, 
even  though  false,  the  same  being  extra  judicial  and 
of  no  legal  effect,  could  not  be  used  as  evidence  to 
prove  a  charge  of  perjury  or  of  subornation  thereof. 

EFFECT  OF  COEECION  OF  WITNESS. 

(See  Assignment  of  Error  No.  8.) 

It  appears  from  Government  Exhibit  e3  that  Es- 
ther Wood  was  an  unwilling  witness.  At  the  out- 
set of  her  examination  she  refused  to  testify,  and  it 
was  only  after  repeated  threats  of  holding  her  for 
contempt  that  she  was  induced  to  give  evidence  at 
the  hearing.  It  is  obvious  from  a  reading  of  this 
exhibit  that  coercion  was  used,  as  is  evidenced  by 
the  following  extract: 

"Mr.  Cannon  (speaking  to  Esther  Wood)  :  You 
understand  you  can  be  punished  for  your  attitude? 

A.    Yes,  sir. 

Q.  Do  you  prefer  to  be  punished  and  kept  in 
jail  rather  than  testify? 

A.    Yes,  sir. 

Q.  Very  well,  then.  Miss  Wood,  this  is  probably 
what  will  happen  to  you  unless  you  do  testify.  You 
will  probably  have  to  go  to  jail  for  an  indefinite  time, 
if  you  prefer  to  do  that  rather  than  answer  simple 
questions. 

*  >}c  *  *  *  *  5|C 

Mr.  Maguire:    Q.     What  is  your  name? 
A.     I  refuse  to  talk.    I  told  you  once. 
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Q.  How  old  are  yoii?  Do  you  refuse  to  ansAver 
that?  Where  have  you  lived  in  the  last  two  years? 
Do  3^ou  refuse  to  answer  that  question  also? 

A.     Yes,  sir. 

Q.     On  what  ground? 

Mr.  Cannon:  I  don't  think  there  is  any  use  in 
pursuing  this  hearing  any  further.    T  think  I  will — 

Mr.  Stephenson :  I  would  like  permission,  if 
Your  Honor  i:)lease,  to  ask  the  witness  one  question. 

Mr.  Maguire:  Tf  the  court  please,  I  object  to 
that.  The  Government,  I  think,  has  subpoenaed  this 
Avitness,  and  as  she  has  refused  to  testify,  there  is 
no  chance  for  any  cross-examination. 

Mr.  Cannon :  I  presume  that  is  technically  cor- 
rect, although  I  don't  care  to  put  an  incompetent 
witness  in  jail,  if  she  is,  as  a  matter  of  fact,  incom- 
petent. 

»j|*  ^tm  v^  ^^  ^g  ^^  ^t^ 

Q.  Where  have  you  liA^ed  in  the  last  two  or  three 
years? 

A.  I  refuse  to  ansAver  any  further.  I  Avill  an- 
swer all  questions  as  soon  as  I  have  seen  my  attor- 
ney. I  haven't  talked  to  him.  I  Avas  A^ery  ill.  I 
didn't  talk  to  him. 

Mr.  Maguire:  Her  attorney  has  been  notified 
of  the  time  of  the  hearing  and  he  has  already  told 
Mr.  Pray  and  myself  OA^er  the  telephone  that  he  had 
advised  her  to  tell  the  truth  about  the  matter,  so 
there  is  no  excuse  for  her  attitude. 

Mr.  C'annon  :  If  she  is  incompetent,  there  is  no 
use  for  me  to  commit  her. 

Mr.  Maguire:    Slu*  is  not  incomi)etent.    1  belicA-e 
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counsePs  position  is  this :  that  she  is  incompetent  to 
testify  against  this  defendant  because  there  may  be 
a  marriage  relation  claimed  between  them. 

Mr.  Cannon :    I  understand  that  is  the  rule. 

Mr.  Maguire :  I  think,  if  the  court  please,  that  I 
will  ask  for  a  continuance  of  this  case  pending  some 
decision  one  way  or  the  other  as  to  her  being  com- 
petent, and  it  may  be  quite  likely  she  will  change  her 
mind  when  she  understands  more  fully. 

Mr.  Cannon:  I  think  she  will.  I  will  continue 
the  case  and  you  can  call  it  up  at  any  time  you  see 
fit. 

Mr.  Cannon :  I  will  do  this.  I  will  take  the  case 
under  advisement,  and  this  witness  Avill  be  com- 
mitted to  the  county  jail  pending  a  decision  in  the 
matter,  and  I  don't  know  just  Avhen  I  will  be  able 
to  decide  it,  and  her  bond  will  be  fixed  at  $2,500." 

Mr.  Maguire  was  Deputy  United  States  District 
Attorney. 

Thereafter  the  witness,  Esther  Wood,  gave  her 
testimony  at  the  preliminary  hearing,  as  appears 
from  Government  Exhibit  3. 

All  through  the  testimony  contained  in  Govern- 
ment's Exhibit  3  the  witness  was  browbeaten  and 
threatened.  As  we  have  already  pointed  out,  the 
Government  had  no  authority  to  examine  this  wit- 
ness at  all,  or  require  her  to  testify  against  her  hus- 
band, neither  had  it  any  right  to  compel  her  to  in- 
criminate herself  or  give  testimony  which  might  in- 
criminate her.  For  her  to  practice  prostitution,  even 
at  the  instigation  of  her  husband,  would  constitute, 
under  the  laws  of  most  of  the  states,  the  crime  of 
adultery,  and  she  had  the  right  to  be  silent  upon 
this  matter  if  she  wished. 
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In  the  ease  of  U.  8.  v.  Bell,  81  Fed.  830,  the  rule 
is  laid  down  by  Judge  Hammond  that  when  a  wit- 
ness has  the  right  of  refusing  to  give  evidence,  under 
the  Fifth  Amendment  to  the  Constitution  of  the 
United  States  which  prohibits  forced  self-incrimina- 
tion, compelling  testimony,  even  though  false,  is  not 
sufficient  grouiid  to  sustain  a  charge  of  perjury  or  of 
subornation  of  perjury. 

See  Broivn  v.  Walker,  161  U.  S.  591. 
Pipes  V.  State,  9  S.  W.  614.. 
Wigmore  on  Evidence,  Sec.  2251. 


CONCLUSION. 

This  case  presents  phases  somewhat  unusual. 
The  defendant  is  a  practicing  attorney  in  Portland, 
Oregon.  He  was  called  from  his  office  to  see  this 
Avoman,  Esther  Wood,  at  the  Oxford  Hotel.  He  had 
never  seen  her  before,  and  received  no  compensation 
from  her.  He  had  no  motive  or  purpose  in  advising 
her  to  commit  perjury.  He  was  not  interested  in, 
nor  was  he  the  attorney  for,  her  husband.  He  inno- 
cently walked  into  a  trap  when  he  went  into  room  3 
of  the  Oxford  Hotel  on  the  afternoon  of  May  7,  1912, 
between  the  hours  of  five  and  six.  He  was  alone. 
The  prostitutes  numbered  four.  One  of  them,  Esther 
Wood,  was  interested.  She  was  the  only  one  who 
had  any  interest  in  Jake  Gronich,  and  evid(Mit]y, 
after  her  arrest  and  incarceration  for  seven  months, 
she  had  some  interest  in  her  own  fate,  as  she  had 
been  indicted  for  perjury,  jill(\i>ed  to  have  been  com- 
mitted at  the  preliminary  heai'iug  before  the  Hon. 
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U.  S.  Commissioner.  With  two  of  the  prostitutes  to 
aid  her,  it  was  not  strange  that  she  should  make 
Max  G.  Cohen  the  scapegoat  and  load  her  sin  upon 
him.  The  following  questions  and  answers  in  the 
cross-examination  of  Esther  Wood  b}^  Mr.  Kalph  E. 
Moody  may  throw  a  sidelight  on  some  things  that 
might  influence  her  to  save  herself : 

"Q.  Well,  and  how  Avas  it  that  you  happened  to 
tell  Mr.  Maguire  that  Mr.  Cohen  told  you  to  do  this? 

A.    Why,  because  it  is  the  truth. 

Q.  I  know;  but  what  occasioned  you  to  tell  Mr. 
Maguire  that? 

A.  Well,  he  told  me  that  if  I  told  him — he  told 
me  that  they  were  going  to  sentence  me  to  Lansing 
— to  Kansas — he  told  me  I  was  to  be  sentenced  to 
Lansing,  Kansas, — to  the  penitentiary,  and  I  said, 
'Yes,  can  I  plead  guilty  right  away?'  and  he  said, 
'You  have  to  wait  for  the  grand  jury' ;  and  I  told  him, 
I  said,  'Yes,  I  will  plead  guilty,'  but  I  said,  'I  was 
forced  to  do  so,'  and  he  asked  me  then  and  I  told 
him  that  I  took  Max  Cohen's  advice.  They  never 
brought  me  on  to  plead  guilty,  saying  I  would  have 
to  Avait  for  the  grand  jury,  and  I  have  never  pleaded 
guilty.  I  told  them  and  admitted  that  I  was  guilty 
of  lying,  but  that  I  was  forced  to  do  so.  I  don't  re- 
member for  sure  when  I  was  indicted  by  the  grand 
jury,  but  I  think  it  was  right  after  my  husband  was 
sentenced  to  the  penitentiary,  or  it  was  before. 

Q.  Why  has  not  your  case  been  brought  on  for 
trial? 

A.  Why,  I  was  to  wait  for  the  grand  jury,  I 
think. 

Q.     Well,  I  know,  but  the  grand  jury  indicted  you 
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some  several  montlis  ago.     !N'ow,  why  hasn't  your 
case  been  brought  on  for  trial? 

A.  It  is  on  trial  now,  isn't  it?  It  is  on  trial 
now.    This  is  the  trial  now. 

Q.     You  imagine  this  is  your  trial  here? 

A.  I  don't  know.  I  don't  remember  the  district 
attorney  saying  anything  to  me  about  the  trial  of 
my  case;  they  subpoenaed  me  tAvo  weeks  ago.  I  had 
a  talk  with  them  when  I  got  out  on  bonds  and  they 
told  me  I  Avasn't  to  go  away  from  Portland,  and  that 
I  was  under  bonds,  and  they  told  me  I  was  under 
bonds  for  Max  Cohen's  trial.  I  guess  he  was  up  for 
perjury,  too.  They  didn't  tell  me  when  my  case  was 
to  be  brought  on  for  trial.  I  don't  know  whether  I 
have  had  any  understanding  with  the  Govern- 
ment about  my  case.  I  am  held  as  a  Avitness  now.  I 
agreed  to  plead  guilty  before  I  Avas  indicted.  I  had 
no  understanding  Avith  them  in  regard  to  pleading 
guilty  after  I  Avas  indicted.  Mr.  Pray  and  Mr.  Ma- 
guire  came  and  talked  to  me  about  my  SAAearing 
falsely;  they  all  told  me  that  I  SAvore  falsely  after 
I  got  off  the  stand,  and  they  had  couA^ersations  Avith 
me  in  the  court  house  seAeral  times.  I  first  told 
them  about  Mr.  Cohen  giving  me  advice  AA^hen  they 
sentenced  my  husband,  AA^hich  Avas  tAvo  months  after 
I  had  testified.  The  Avay  I  happened  to  tell  them 
that  Avas  that  I  saAv  in  the  pai)er  that  I  Avas  up  for 
lying,  for  perjury,  and  I  Avent  doAvn  and  asked  if 
I  could  plead  guilty,  and  told  them  I  had  lied  and 
was  forced  to  do  so  by  my  lawyer,  ]\Iax  Cohen.  The 
Government  has  not  promised  me  anything  in  regard 
to  my  case,  and  T  liaAe  no  understanding  with  them. 
I  don't  knoAv  Avhether  I  Avill  be  prosecuted  for  per- 
jury.   I  lied,  but  I  Avas  forced  to  do  so.    T  have  been 
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indicted,  but  I  have  not  pleaded  guilty  and  I  am  out 
on  $50  bail.  I  was  indicted  for  perjury,  and  they 
told  me  they  would  dismiss  it  on  my  own  recogni- 
zance, but  that  I  wasn't  to  go  away.  I  am  quite  sure 
they  used  the  word  dismiss.  The  man  who  came 
down  and  said  I  Avould  be  let  out  on  my  own  recogni- 
zance was  Mr.  Duke,  from  the  marshaPs  office. 
When  I  talked  Avith  Mr.  Evans,  and  told  him  in  an- 
swer to  his  question,  that  I  wouldn't  run  away,  he 
said  he  would  try  to  put  my  bond  as  low  as  he  could, 
and  asked  me  if  I  could  put  up  $50.  I  told  him  yes, 
that  Avas  all  I  had.  I  don't  quite  remember  AA^hat  Mr. 
Evans  said  about  dismissing.  I  didn't  haA^e  any  talk 
Avith  Mr.  Maguire  or  Mr.  MoAvry  Avhen  I  Avent  out. 
I  just  spoke  to  Mr.  Mowry  about  my  case  Saturday, 
and  never  saw  him  before  then;  I  didn't  talk  with 
anybody  else  n,or  Avith  Mr.  Maguire.  The  only  time 
I  have  talked  Avith  Mr.  Maguire  since  I  have  been  in 
jail  AA^as  Avhen  I  went  doAvn  to  plead  guilty,  and  told 
him  about  Mr.  Cohen  telling  me  to  deny  that  I  had 
ever  sported.  I  don't  remember  talking  to  anybody 
after  Mr.  Maguire.  I  talked  to  Mr.  Pray  once  after- 
AA^ards,  but  not  the  same  day.  I  haA^e  talked  to  Mr. 
Pray  a  great  many  times.  He  Avas  at  the  jail  quite 
a  few  times,  but  not  exactly  to  see  me,  and  I  spoke 
to  him  then.  Mr.  Prav  didn't  advise  me  to  testify 
against  Mr.  Cohen,  and  nobody  else  said  anything 
to  me  about  it.  I  said  that  ^vhen  I  Avas  going  to 
plead  guilty  that  I  Avas  going  to  say  that  I  AA^asn't 
the  cause  of  it,  because  I  was  forced  to  do  so.'  I 
didn't  know  whether  I  expect  to  be  sent  to  the  pen- 
itentiary, but  I  know  I  am  not  afraid.  I  have  no 
promise  from  the  government.  I  don't  knoAv  AA^hether 
I  Avill  be  sent  to  the  penitentiary." 
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The  interest  of  Esther  Wood  was  adverse  to  the 
defendant.  Although  a  confessed  perjurer  herself, 
for  the  sake  of  immunity  and  to  avoid  the  imi:)rison- 
ment  at  Lansing  threatened  by  the  Government  of- 
ficials, she  became  the  Government's  informant  and 
witness  in  chief.  The  Government  officials  were 
very  lenient  to  this  witness.  Her  bail  was  fixed  at 
$50,  vrhile  the  defendant  was  required  to  put  up 
$10,000.  The  witness  testified  that  she  was  not 
afraid  and  spoke  of  conversations  with  Mr.  Evans 
regarding  the  dismissal  of  the  proceedings  against 
her.     (See  Record,  page  81.) 

After  Esther  Wood  had  been  liberated  on  $50 
bail,  we  find,  on  page  33  of  the  Record,  the  following 
testimonv  given  bv  her: 

"I  was  convicted  once  in  the  police  court  of  pros- 
titution and  pleaded  guilty.  They  had  me  up  for 
vagrancy.  I  have  been  sporting  ever  since  they 
turned  me  out  of  jail.  I  pleaded  guilty.  That  was 
since  they  let  me  loose  from  jail  up  here.  They  ar- 
rest all  prostitutes  as  vagrants.  I  am  now  living  in 
a  house  of  ill-fame.  I  first  reported  to  the  Gov- 
ernment pretty  often,  and  I  think  they  know  I  am 
down  in  a  house  of  prostitution." 

We  find  Rose  Heller  testifying  as  folloAvs : 
"I  haven't  done  anything  for  a  whole  year  nearly. 
I  have  been  sick.    T  have  been  living  at  the  Oxford, 
but  I  have  now  moved  to  the  Levens,  and  I  have  not 
been  sporting  for  over  a  year." 

And  Violet  Wood  says  (page  40,  Record)  : 
"I  am  a  prostitute  and  live  at  the  Levens  Hotel." 
With  such  witnesses  and  under  threats  of  send- 
ing one  of  them  to  Lansing,  the  Government  has  pur- 
sued the  defendant  with  unflinching  zeal. 
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Water  cannot  rise  above  the  source,  and  the  prob- 
ability of  the  defendant's  guilt  cannot  rise  higher 
than  the  probability  of  the  truth  of  the  testimony  of 
the  foregoing  prostitutes.  There  is  no  proof  of  the 
defendant's  guilt  in  this  case,  or  proof  of  the  corpus 
delicti  except  by  the  testimony  of  these  women.  If 
the  corpus  delicti  was  proved  by  evidence  aliunde^ 
then  circumstantial  evidence  might  enter  into  the 
case,  but  here  we  have  a  conviction  based  on  the  cred- 
ibility of  these  three  women  of  the  underworld,  and 
the  chief  one  of  them  directly  interested  in  the  con- 
viction of  the  defendant. 

It  is  not  enough  in  this  case  that  the  defendant 
was  found  guilty  by  the  jury.  That  does  not  settle 
the  ultimate  fact  of  his  guilt.  He  must  have  been 
found  guilty  according  to  law,  and  then  he  is,  in  any 
event,  considered  legally  guilty.  We  think  we  have 
shown  in  this  brief  that  serious  error  was  committed, 
and  we  have  referred  to  the  character  of  the  wit- 
nesses in  order  to  throw  a  sidelight  on  the  entire 
case  and  the  nature  thereof. 

It  follows  from  the  foregoing  reasons  that  the 
judgment  of  the  lower  court  should  be  reversed,  be- 
cause— 

1.  The  indictment  is  defective  in  that  it  is 
shown  on  the  face  thereof  that  the  U.  S.  Commis- 
sioner had  no  jurisdiction  to  try  the  issue  of  whether 
or  not  Jake  Gronich  violated  the  White  Slave  Traf- 
fic Act. 

2.  No  prima  facie  case  was  made  out,  for  it  was 
not  shown  that  the  defendant  had  any  particular 
proceeding  or  person  in  view  at  which  or  before 
whom  Esther  Wood  should  give  false  testimony,  and 
all  the  evidence  of  the  conversations  at  the  Oxford 
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ITotel  on  the  afternoon  of  May  7,  1912,  fails  to  show 
any  snbornation  of  perjury. 

3.  The  materiality  of  the  alleged  false  testi- 
mony, to-Avit,  the  prostitution  of  Esther  Wood  prior 
to  the  preliminary  hearing  of  Jake  (ironich  and  the 
alleged  false  testimony  given  by  her  about  the  postal 
cards,  wer»  not  shown. 

4.  Esther  Wood  was  prohibited  from  testifying 
against  her  husband  by  the  state  law.  Sec.  1535  L. 
O.  L.,  and  perjury  or  subornation  of  perjury  cannot 
be  predicated  upon  testimony  given  under  such  cir- 
cumstances. 

5.  Testimony  obtained  under  duress  or  by  force 
from  a  witness  rightly  entitled  to  and  claiming  the 
privilege  of  silence  is  not  such  testimony  as  will 
form  the  basis  of  a  perjury  or  subornation  of  per- 
jury charge. 

Messrs.  MANNIX  &  SULLIVAN, 
Messrs.  BEACH,  SIMON  &  NELSON, 
R.  E.  MOODY. 

Attorneys  for  Defendant-Appellant. 
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BRIEF  OF  RESPONDENT. 


STATEMENT  OP  FACTS. 

The  appellant  Max  G.  Cohen,  an  attorney  of  Port- 
land, Oregon,  was  indicted  on  November  23,  1912, 
by  the  United  States  grand  jury  for  the  District  of 
Oregon;  thereafter,  the  said  criminal  action  came 
regularly  on  for  trial  before  a  court  and  jury,  the 
Honorable  R.  S.  Bean,  Judge,  presiding ;  on  June  4, 
1913,  he  was  duly  convicted  by  the  verdict  of  said 
jury,  and  thereafter  was  sentenced  by  said  court  to 
serve  a  term  of  two  years  in  a  federal  prison  and 


to  pay  a  fine  of  $100.00;  it  is  from  this  judgment 
that  this  appeal  is  prosecuted. 

Upon  the  trial  it  appeared  in  evidence  that  one 
Jake  Gronich  and  another  were  arrested  on  May  7, 
1912,  charged  with  violating  the  White  Slave  Traf- 
fic Act,  alleged  to  have  been  committed  in  procur- 
ing and  causing  the  transportation  of  one  Esther 

Wood  from  Cleveland,  Ohio,  to  Portland,  Oregon, 
for  the  purpose  of  prostitution  and  debauchery. 

The  said  Esther  Wood  testified  at  the  trial  that 
she  was  the  wife  of  Jake  Gronich  and  that  she  was 

not  present  at  the  time  the  arrest  was  made.  She 
returned  to  the  hotel  at  which  she  and  Gronich  were 
stopping  and,  learning  of  the  arrest,  went  to  an- 
other room.  The  defendant  was  called  from  his 
office  to  consult  with  the  said  Esther  AVood  and 
three  other  prostitutes,  and  went  to  the  room  where 
these  women  were.  He  knew  that  Gronich  had  been 
arrested  and  had  been  charged  with  white  slavery, 
and  admitted  under  oath  at  the  trial  that  he  knew 
that  the  prosecution  was  to  l)e  had  before  the  fed- 
eral authorities.  In  this  room  the  defendant  was 
advised  l)y  Esther  Wood  that  she  was  a  prostitute 
and  that  she  had  practised  as  such  in  Denver,  Col- 
orado, in  Baker  City,  Oregon,  and  in  Portland,  Ore- 
gon, ])eing  the  places  from  which,  througli  which  and 
to  Avhich  the  (lovernment  charged  that  shc^  had  Ix^^n 
transported  for  tlie  purpose  of  prostitution  and  de- 


])auchery.  In  the  face  of  this  knowledge,  Cohen  ad- 
vised Esther  AVood  to  testify  that  she  had  never 
practised  prostitution  in  Denver,  or  in  Baker  City 
or  in  Portland,  or  in  any  other  place  in  the  United 
States.  The  defendant  asked  Esther  Wood  if  the 
officers  were  in  possession  of  any  letters  passing 
between  her  and  Gronich,  to  which  she  replied  there 
were  some  post-cards  in  her  trunk,  and  the  defend- 
ant advised  her  that  if  these  were  shown  to  her  to 
sav  that  she  did  not  remember  them  and  to  denv  any 
knowledge  of  them.  Another  girl  had  been  trans- 
Ijorted  at  the  same  time  and  for  the  same  purpose, 
and  Esther  Wood  raised  the  question  as  to  what 
she  should  do  in  the  event  that  this  other  girl  told 
the  truth  as  to  the  prostitution  of  Esther  Wood. 
The  defendant  advised  Esther  Wood  that  if  such  a 
state  of  affairs  should  exist  and  such  testimony  be 
given  by  the  other  girl  that  she,  Esther  Wood,  was 
to  say  that  the  said  prostitution  was  without  the 
sanction  of  Gronich  and  was  upon  the  own  volition  of 
Esther  Wood,  but  not  to  say  this  until  such  time 
as  it  was  certain  that  the  other  girl  had  given  such 
information. 

Esther  Wood  appeared  as  a  witness  before  the 
United  States  Commissioner,  at  which  place  a  hear- 
ing w^as  had  to  determine  whether  or  not  Gronich 
should  be  held  to  answer  to  the  grand  jury.  The 
defendant  was  present,  represented  the  said  witness 
as  her  counsel  at  said  hearing,  and  heard  her  tes- 


tify  as  hv  liad  advised  her  to  do.  At  one  of  the 
adjournments  of  the  court,  in  a  conversation  with 
her,  he  approved  of  the  testimony  that  she  had 
given. 

It  is  admitted  that  the  testimony  of  Esther  Wood 
was  wilfully  and  knowingly  false,  untrue  and  per- 
jured, and  the  testimony  of  the  government  witnes- 
ses was  directly  to  the  point,  that  the  defendant 
knew  it  was  false  and  perjured  and  counseled  the 
witness,  Esther  Wood,  to  give  such  testimony  and 
was  present  at  the  time  the  perjured  testimony  was 
given.  Gronich  was  held  to  answer,  was  later  in- 
dicted, plead  guilty  and  was  sentenced  to  prison. 
Esther  Wood  was  indicted  for  perjury,  and  the  de- 
fendant Cohen  indicted  for  subornation  of  perjury. 

By  their  brief  counsel  for  the  appellant  Cohen, 
have  assigned  many  alleged  errors.  These  alleged 
errors  are  here  set  forth  in  the  order  in  which  they 

are  taken  up  in  the  brief  and  in  which  they  will  l)e 
answered.    The  errors  assigned  are  substantially  as 

follows: 

1.  Overruling  the  denmrrer  to  the  indictment 
because  the  indictment  in  some  phases  used  the 
words  *' trial''  and  ''issue"  in  describing  the  hear- 
ing and  the  determination  thereof  before  the  United 
States  Commissioner  (Transcript  of  Record,  p.  81). 

2.  Refusal  to  grant  a  motion  for  a  directed  ver- 
dict of  acquittal  on  the  grounds  that  there  was  no 


evidence  that  the  defendant  advised  and  procured 
Esther  Wood  to  give  false  testimony  in  any  judicial 
proceedings,  but  only  to  non-judicial  officers  of  the 
government.     (Transcript  of  Record,  p.  81.) 

3.  That  the  court  admitted  in  evidence  certain 
immaterial  testimony,  upon  which  there  could  not 
be  predicated,  but  on  which  the  government  did 
predicate  the  crime  of  perjury,  and  subornation  of 
perjury.    These  instances  are  four  in  number: 

(a)  Admission  in  evidence  of  the  Commis- 
sioner's complaint  against  Jacob  Gronich,  the 
husband  of  Esther  Wood. 

(b)  Admission  in  evidence  of  the  testimony 
of  Esther  Wood,  given  in  the  preliminary  hear- 
ing before  the  United  States  Commissioner,  in 
which  she  denied  having  ever  practised  prosti- 
tution anvwhere  in  the  United  States. 

(c)  Admission  in  evidence  of  the  postal- 
cards,  which  were  sent  and  received  bv  Esther 
Wood,  and  of  which  she  denied  having  any 
recollection  at  her  preliminary  hearing. 

(d)  Admission  in  evidence  of  all  the  testi- 
mony of  Esther  Wood,  who  was  the  wife  of 
Jake  Gronich,  on  the  grounds  that  said  evidence 
was  privileged  and  the  privilege  not  waived. 

4.  The  court  erred  in  giving  the  following  two 
instructions : 


(a)  That  the  fact  Esther  Wood  was  the  wife 
of  Jake  Gronich  is  immaterial  upon  the  charge 
of  his  viohition  of  the  White  Slave  Traffic  Act, 
or  ii23on  this  inquiry,  subornation  of  perjury. 

(b)  That  the  fact  Esther  Wood  was  coerced 
into  testifying  against  lier  husband  by  threats 
of  being  put  in  jail  for  contempt,  is  not  mate- 
rial in  this  case.     - 

The  fourth  division  of  errors  consisting  of  the 
two  instructions  of  the  court,  may  properly  be  con- 
solidated and  their  justification  determined  by  the 
authorities  which  determine  whether  Esther  Wood's 
testimony  was  material  and  admissible  against  lier 
husband.     (3  d.) 

This  leaves  six  alleged  errors  in  the  trial  of  this 
cause. 

ANSWER  TO  ASSIGNMENTS  OF  ERROR. 


I. 


The  trial  court  did  not  err  in  overruling  the  de- 
murrer to  the  indictment  on  the  grounds  that  the 
indictment  used  the  words  ''trial"  and  ''issue"  in 
alleging  the  hearing  before  the  United  States  Com- 
missioner, in  which  the  perjured  testimony  was  giv- 
en, because  there  was  no  (^xtra-judicial  ])roceeding 


had  or  oath  administered ;  the  crime  with  which  the 
defendant  was  charged,  was  sufficiently  described 
in  the  indictment  so  that  no  prejudice  occurred  and 
all  irregularities,  if  any,  are  cured  by  statute. 


II. 


The  trial  court  did  not  err  in  refusing  to  grant 
a  motion  for  a  directed  verdict,,  which  was  made  by 
the  appellant  at  the  close  of  all  the  evidence  intro- 
duced upon  the  trial,  for  the  reason  that  the  evi- 
dence introduced  by  the  government  in  support  of 
its  contentions,  was  sufficient  to  prove  the  commis- 
sion of  the  crime  alleged  and  was  contradicted  by 
evidence  of  the  defendant.  Thus  an  issue  of  fact 
was  created,  which  must  be  submitted  to  the  jury. 


III. 


The  trial  court  did  not  err  in  admitting  the  fol- 
lowing evidence: 

(a)  The  United  States  Commissioner's  com- 
plaint against  Jacob  Gronich,  or 

(b)  The   preliminary   testimony   of   Esther 
Wood,  or 

(c)  The  postal  cards  received  and  sent  by 
Esther  Wood,  because  thev  were  material   in 
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proving  the  elements  necessary  to  show  a  viola- 
tion of  the  White  Slave  Traffic  Act  bv  Jacob 
Gronich,  and  with  respect  to  which  Esther  Wood 
was  advised,  instigated  and  caused  to  testify 
falselv  bv  the  defendant  Cohen. 


IV. 


The  trial  court  did  not  err  in  admitting  the  tes- 
timony of  the  witness,  Esther  Wood,  given  at  the 
preliminary  hearing  against  her  husband,  Jacob 
Gronich,  which  was  objected  to  by  appellant,  because 
such  testimony  is  not  privileged  under  the  issues 
presented  in  such  a  case,  and  the  court's  instructions 
assigned  as  errors,  numbers  seven  and  eight,  are 
correct  declarations  of  the  law. 


POINTS  AND  AUTHORITIES. 


I. 


The  indictment  is  sufficient  when  as  in  this  case 
(1)  it  sets  forth  with  clearness  and  exactness  the 
proceedings  in  which  tlie  jx^rjury  instigated  by  the 
defendant  was  committed;  (2)  the  facts  relative  to 
the  defendant's  subornation  of  the  material  witness, 
and  (3)  when  the  defendant  is  apprised  of  the 
charge  against  him. 


United  States  vs.  Cruikshank  (1875),  92  TJ. 
S.  542,  568. 

Rosenfeld    vs.    United    States    (C.    C,    7th, 
1912),  202  Fed.  469,  473. 

The  proceeding  before  the  United  States  Com- 
missioner is  sufficiently  described  so  that  the  verbi- 
age of  the  words  ^^ trial"  and  ^4ssue"  are  matters 
of  form  only,  and  the  indictment  is  sufficient  for 
all  purposes  when  it  states  the  essential  facts  which 
constitute  the  crime,  in  language  which  leaves  no 
doubt  in  the  mind  of  the  defendant  of  what  he  is  ac- 
cused. 

Markham  vs.  United  States  (1895),  160  U.  S. 
319,  324. 

United  States  vs.  Swift  (D.  C.  111.,  1911),  188 
Fed.  92,  98. 

The  fact  that  the  word  '4ssue"  is  used  with  re- 
spect to  the  determination  of  the  United  States  Com- 
missioner's hearing,  is  not  prejudicial  to  the  de- 
fendant, because  the  Commissioner  does  determine 
both  the  issue  of  whether  the  crime  charged  has  been 
committed,  as  well  as  the  issue  of  whether  there  is 
probable  cause  to  believe  the  accused  did  it. 

United  States  vs.  Greene  et  al.  (D.  C.  N.  Y. 
1900),  100  Fed.  941,  944-5. 

Latimer  vs.  State  (1898),  55  Neb.  609,  612. 
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Reference  is  hereby  made  to  Section  1795  of 
Lord's  Oregon  Law: 

^^If,  however,  it  appear  from  the  examina- 
tion that  a  crime  has  been  committed^  and  that 
there  is  sufficient  cause  to  hclicve  the  defendant 
fjtiilty  thereof,  the  magistrate  must  make  a  writ- 
ten order,  signed  by  him,  to  the  following  ef- 
fect: 'It  appearing  to  me  from  the  testimony 
produced  before  me  on  the  examination,  that 
the  crime  of  (designating  it  generally)  has  been 
committed,  and  that  there  is  sufficient  cause  to 
believe  A.  B.  guilty  thereof,  I  order  him  to  be 
held  to  answei*  the  same.'  "     (Italics  ours.) 

The  variance  between  the  words  '' trial"  and  *4s- 
sue"  and  the  true  description  of  the  hearing  before 
the  commissioner  is  nothing  more  than  verbiage, 
and  since  no  showing  is  made  as  to  how  the  misde- 
scription, if  any,  ever  embarrassed  the  defendant, 
it  is  cured  by  statute. 

Hoke  vs.  United  States  (1912),  227  U.  S.  308, 
324. 

And  since  this  assignment  of  error  goes  to  mat- 
ters of  form  only,  and  has  worked  no  injustice  to 
the  defendant  it  is  cured  by  the  following  adjudi- 
cated statute: 
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^^No  indictment  found  and  presented  by  a 
grand  jury  in  any  district  or  circuit  or  other 
court  of  the  United  States  shall  be  deemed  in- 
sufficient, nor  shall  the  trial,  judgment,  or 
other  proceeding  thereon  be  affected  by  reason 
of  any  defect  or  imperfection  in  matter  of  form 
only,  which  shall  not  tend  to  the  prejudice  of 
the  defendant." 

Sec.   1025    Revised   Statutes   of  the   United 
States. 

Hedderly  vs.  United  States  (C.  C.  9th,  1912), 
193  Fed.  561,  565. 


II. 


In  the  trial  court,  in  a  criminal  case,  if  the  evi- 
dence for  the  government,  which  is  assumed  to  be 
true  in  fact,  together  with  all  reasonable  inferences 
therefrom,  is  not  legally  sufficient  to  support  a  ver- 
dict of  guilty,  it  is  the  duty  of  the  trial  court  on  be- 
ing moved  thereto,  to  direct  a  verdict  of  not  guilty. 

Crumpton  vs.  United  States  (1891),  138  U.  S. 
361,  363. 

France  vs.  United  States  (1897),  164  U.  S. 
676,  681. 
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Duff  Ys.  United  States  (C.  C.  4tli,  1911),  185 
Fed.  101,  102. 

But  since  there  is  no  authority  in  the  Circuit 
Court  of  Appeals  to  inquire  into  either  the  suffi- 
ciency or  weight  of  evidence,  the  three  objections 
(a),  (b)  and  (c)  out  of  the  four  assigned  of  error 
on  page  4  of  appellant's  brief,  are  not  well  taken. 

Wiborg  vs.  United  States  (1895),  163  U.  S. 
632,  659. 

Hedderly  vs.  United  States  (C.  C.  9th,  1912), 
193  Fed.  561,  571. 

The  Circuit  Court  of  Appeals  in  considering  a 
motion  for  directed  verdict  in  the  trial  court  can  de- 
termine only  the  question  of  whether  there  is  any 
evidence  to  sustain  the  verdict. 

Hedderly  vs.  United  States  (C.  C.  9th,  1912), 
193  Fed.  561,  571. 

And  this  determination  must  be  made  from  all 
the  evidence  admitted  in  behalf  of  either  the  plain- 
tiff or  defendant. 

Burton  vs.  United  States  (C.  C.  8th,  1906), 
142  Fed.  57,  59. 

Stearns  vs.  United  States  (C.  C.  8th,  1907), 
152  Fed.  900,  905. 
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In  so  determining  whether  there  is  any  evidence 
to  sustain  a  verdict  the  appellate  court  need  only 
ascertain  from  the  record  whether  there  is  any  evi- 
dence which,  if  credited  by  the  jury,  is  sufficient  to 
sustain  the  verdict. 

Boren  vs.  United  States  (C.  C.  9th,  1906),  144 

Fed.  801,  804. 

There  is  a  sufficiency  of  evidence  to  meet  this 
requirement. 

Transcript  of  Record,  pp.  21-23. 

^  It  seems  that  a  conviction  for  the  crime  of  subor- 
nation of  perjury  could  be  sustained  upon  the  un- 
corroborated testimony  of  one  witness. 

Boren  vs.  United  States   (C.  C.  9th,  1906), 
144  Fed.  801,  805. 

But  in  the  case  at  bar  there  were  three  witnesses 
who  testified  to  the  facts  upon  which  this  crime  is 
predicated,  and  the  sufficiency  and  weight  of  the 
evidence  is  for  the  jury. 

Hoke  vs.  United  States  (1912),  227  U.  S.  308, 
324. 

And  the  jury  passes  upon  the  credibility  of  the 
witnesses. 
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United  States  vs.  Brown   (1846),  Fed.  Cas. 
"No.  14,667. 


III. 


The  following  evidence  was  admissible  and  mate- 
rial, by  the  following  authorities: 

(a)  The  Commissioner's  complaint  against  Jacob 
Gronich  was  admissible  and  material,  because  no  one 
can  be  guilty  of  subornation  of  perjury  unless  some 

one  is  guilty  of  perjury. 

Epstein  vs.  United  States  (C.  C.  7th,  1913), 
196  Fed.  354,  356. 

United    States    vs.    Howard    (D.    C.    Tenn., 
1904),  132  Fed.  325,  333-336. 

The  indictment  charging  subornation  of  perjury 
must  necessarily  set  forth  within  itself  all  the  es- 
sential averments  concerning  the  perjury  of  the  wit- 
ness suborned,  just  as  though  the  witness  were  ac- 
cused by  the  same  indictment  of  the  perjury  therein 
alleged. 

United    States    vs.    Howard    (D.    C.    Tenn., 
1904),  132  Fed.  325,  336. 

Tn   accordance  Avith   the  al)ove   rules  the  indict- 
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ment  herein  charged  Esther  Wood  with  the  crime  of 
perjury  committed  before  the  United  States  Com- 
missioner on  the  preliminary  hearing  of  the  case  of 
United  States  vs.  Jacob  Gronich. 

Transcript  of  Record,  pp.  1-3. 

To  prove  the  allegations  of  the  complaint  and 
the  materiality  of  Esther  Wood's  testimon}^,  this 
complaint  was  admissible. 

(b)  Under  the  above  authorities  the  testimony 
of  Esther  Wood,  given  at  the  preliminary  hearing 
was  admissible  to  prove  that  she  was  the  one  trans- 
ported, and  that  she  had  practised  prostitution. 

(c)  The  postal  cards  sent  and  received  by  Esther 
Wood  were  admissible  and  material  under  tlie  above 
authorities  to  prove  the  familiarity  between  Jacob 
Gronich  and  Esther  Wood,  and  that  she  had  been  in 
the  cities  and  states,  names  of  which  were  thereon 
postmarked. 

(d)  Ai3pellant  contends  that  perjury  cannot  be 
predicated  upon  prohibited  testimony,  and  that  the 
testimony  of  Esther  Wood,  as  the  wife  of  Jacob 
Gronich,  was  prohibited  by  Section  1535  of  Lord's 
Oregon  Law,  which  has  been  adopted  as  a  rule  gov- 
erning the  qualifications  of  witnesses  appearing  be- 
fore a  United  States  Commissioner,  by  Section  1014, 
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Revised  Statutes  of  the  United  States. 

Answering  this  hitter  contention  (d),  it  will  be 
shown : 

First.  There  are  but  two  methods  of  adopting 
the  state  statute  for  the  purpose  of  defining  the 
qualifications  of  witnesses  appearing  before  the 
United  States  Commissioner,  and  that  neither  has 
been  used  or  applied  in  this  case. 

The  law  which  governs  the  admissibility  of  testi- 
mony (therefore  governs  who  shall  l^e  comj^etent 
witnesses)  in  criminal  cases  must  be  determined  (^0 
from  the  law  of  the  state  as  it  was  when  the  courts 
of  the  United  States  were  established  by  the  Judi- 
ciarv  Act  of  1789,  and  no  law  of  a  state  made  since 
1789  can  affect  the  qualifications  of  witnesses  in 
United  States  courts  {h)  unless  further  sanction  to 
the  application  of  state  law  is  authorized  by  Con- 
gress. 

United  States  vs.  Reid  et  al.  (1851)    53  U.  S. 
(12  How.  861)    :^60,  863. 

(a)  Since  the  country  now  inclosed  by  tlie 
boundaries  of  the  State  of  Oregon  was  not  even 
a  territory  of  the  United  States  in  17S9,  and 
not  admitted  to  the  Union  at  that  date,  there 
were  no  rules  govern.ing  competc^icy  of  witnes- 
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ses  which  could  be  adopted,  as  suggested  by  the 
above  adjudication. 

Admission  of  Oregon,  Act  of  February  14, 
1859,  Ch.  11,  11  Stat.  L.  383. 

(b)  Appellant  claims  (Brief,  p.  50)  that 
further  sanction  to  the  adoption  of  state  laws 
(Section  1535  L.  O.  L.,  enacted  in  1864,  pro- 
hibiting a  wife  or  husband  from  testifying 
against  the  other,  unless  by  consent  of  both,  or 
in  case  of  personal  violence)  has  been  made  by 
Congress  through  the  enactment  of  Section 
1014,  Revised  Statutes,  which  provides  as  fol- 
lows : 

^*For  any  crime  or  offense  against  the 
United  States,  the  offender  may,  by  any 
justice  or  judge  of  the  United  States,  or  by 
any  commissioner  of  a  circuit  court  to  take 
bail,  or  by  any  chancellor,  judge  of  a  su- 
preme or  a  superior  court,  chief  or  first 
judge  of  common  pleas,  mayor  of  a  city, 
justice  of  the  peace,  or  other  magistrate, 
of  any  state  where  he  may  be  found,  and 
agreeable  to  the  usual  77iode  of  process 
against  offenders  in  such  state,  and  at  the 
expense  of  the  United  States,  be  arrested 
and  imprisoned,  or  bailed,  as  the  case  may 
be,  for  trial  before  such  court  of  the  United 
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States  as  by  law  has  cognizance  of  the  of- 
fense. Copies  of  the  process  shall  be  re- 
turned as  speedily  as  may  be  into  the 
clerk's  office  of  such  court,  together  ^\ith 
the  recognizances  of  the  witnesses  for  their 
appearance  to  testify  in  the  case.  And 
where  any  offender  or  witness  is  commit- 
ted in  any  district  other  than  that  where 
the  offense  is  to  be  tried,  it  shall  be  the 
duty  of  the  judge  of  the  district  where  such 
offender  or  witness  is  imprisoned,  season- 
ably to  issue,  and  of  the  marshall  to  exe- 
cute a  warrant  for  his  removal  to  the  dis- 
trict where  the  trial  is  to  be  had."  (Italics 
ours.) 

(?)  This  section  makes  the  Commission- 
er's proceedings  ^^ agreeable  to  the  usual 
mode  of  process  against  offenders"  in  the 
local  state  of  the  Commissioner,  when  those 
offenders  are  ^'arrested  and  imprisoned,  or 
bailed,  as  the  case  may  be,"  and  relates 
only  **to  preliminary  examinations  before 
a  justice,  judge  or  United  States  Conunis- 
sioner  for  the  purpose  of  issuing  a  Avar- 
rant  and  holding  to  bail  for  a])])earance  at 
court  to  answer  to  an  indictment  presented 
by  a  grand  jury  or  to  an  information  fiknl 
bv  the  United  States  attorney     *     "^     ^'' 
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•  United  States  vs.  Baumert  et  al.  (D.  C. 

N.  Y.,  1910)    179  Fed.  735,  742. 

United  States  vs.  Dunbar  et  al.    (C.  C. 
9th,  1897)    83  Fed.  151,  154. 

(//)  The  expression  '^mode  of  process" 
has  a  judicially  defined  meaning,  which 
does  not  include  competency  of  witnesses, 
but  relates  to  procedure  before  the  United 
States  Commissioner. 

United    States    vs.    Rundlett    (1854),    2 
Curt.  41,  48 ;  Fed.  Cas.  No.  16,208. 

United  States  vs.  Patterson  (1893),  150 
U.  S.  65,  67. 

United   States  vs.   Martin    (D.   C.   Ore., 
1883),  17  Fed.  150,  155. 

United    States   vs.    Sauer    (D.    C.    Tex., 
1896),  73  Fed.  671 

And  in  the  hundred  and  fifty  reviewed  adjudi- 
cation of  this  section  there  is  no  mention,  or  even 
suggestion  that  this  section  applies  to  qualifications 
of  witnesses  appearing  before  the  Commissioner. 

(m)  Therefore,  Section  1535  L.  O.  L., 
cannot  be  adopted  as  a  rule  for  the  qualifi- 
cations of  witnesses  in  criminal  proceed- 
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ings    before    the    United    States    Commis- 
sioner. 

Second.  The  authorities  cited  in  this  division 
confirm  the  admission  of  the  testimony  of  the  wife, 
Esther  Wood,  on  the  grounds  of  an  exception  to 
the  common  law  rule  that  a  wife  cannot  testify  for 
or  against  her  husband,  which  exception  is  as  well 
established  as  the  rule  itself. 

The  testimony  of  the  wife,  Esther  Wood,  was  ad- 
missible against  the  husband,  Jacob  Gronich,  in  his 
hearing  for  a  violation  of  the  White  Slave  Traffic 
Act,  by  the  following  authorities: 

(a)  The  competency  of  witnesses  in  criminal 
trials  in  courts  of  the  United  States,  when  not 
governed  by  the  adopting  of  state  rules  under 
the  eTudiciarv  Act  of  1789  and  not  affected  bv 
express  statutes  enacted  subsequently,  is  gov- 
erned bv  the  common  law. 

Logan  vs.  United  States   (1892),  144  U.   S. 
263,  303. 

(b)  General  rule:  At  common  law  upon 
grounds  of  public  policy  the  husband  and  wife 
were  not  permitted,  even  hy  consent  of  the 
other,  to  give  evidence*  for  or  against  the  other, 
or  to  testify,  c^ven  after  the  ending  of  the  mar- 
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riage  relation  by  death,  or  full  divorce,  to  pri- 
vate communications  which  took  place  between 
them  while  it  lasted. 

Coke's  ^^Commentaries  on  Littleton"  (1628), 
6  b. 

Bassett  vs.  United  States  (1890),  137  U.  S. 
496,  505. 

Hopkins  vs.  Grimshaw  (1897),  165  U.  S.  342, 
349. 

(c)  This  rule  was  based  upon  the  following 
reasons : 

(i)  The  ^'metaphysical  fiction"  that  a 
man  and  wife  are  ''duae  animae  in  came 
una/' 

Coke's     '^  Commentaries     on     Littleton" 
(1628),  6  b. 

1  Wigmore  ''Evidence  "  p.  729;  Sec.  601. 

(n)    Marital  identity  of  interest. 

1  Wigmore  "Evidence  "  p.  729;  Sec.  601. 

So  far  as  "interested"  parties  are  dis- 
qualified from  being  witnesses,  this  has 
been  abrogated  by  statute. 

Sec.  858   R.  S. 
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(m)    Strong  bias  of  feeling  toward  each 
other. 

Johnston  vs.  Slater  (1854)    11  Grat.  321, 
323. 

(iv)    Public  policy  in  avoiding  the  dan- 
ger of  disturbing  the  marital  peace. 

Kellev  vs.  Proctor  (1860)    41  N.  H.  139, 
142. 

Of  these  four  mentioned  reasons  the  principal 
one  is  that  public  policy  prohibits  prejudicing  or 
violating  the  marital  peace  and  happiness. 

1  Wigmore  ^^  Evidence  ''  p.  730,  Sec.  601. 

Kelley  vs.  Proctor  (Supra). 

(d)  But  when  the  above  reasons  for  the  com- 
mon law  rule  are  absent  and  the  following  con- 
siderations occur,  the  rule  is  relaxed  and  certain 
well  established  exceptions  occur  and  these 
have  been  acquiesced  in  by  a  long  line  of  de- 
cisions. 

1  Wigmore  ^^  Evidence  ''  Sees.  612,  2239. 

Bassett  vs.  United  States  (1890)    137  U.  S. 
496. 
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Hopkins  vs.  Grimshaw  (1897)    165  U.  S.  342, 
349. 

(e)  The  exceptions  to  the  rule,  to-wit,  cases 
in   which   the   wife    can,    during   marriage,    or 

after,  testify  as  to  circumstances  occurring  dur- 
ing the  marital  relations,  and  which  are  ordi- 
narily privileged,  are  as  follows: 

(i)  Actions  by  the  husband  upon  the 
wife,  which  are  injurious  to  her,  or  the  ex- 
ercise of  personal  violence  upon  her. 

Mr.  East,  ''1  East  Pleas  of  the  Crown," 
455. 

Wigmore  ^^  Evidence  "  Sees.  612,  2239. 

Basset  vs.  United  States  (1890)    137  U. 
S.  496,  505. 

United  States  vs.  Rispoli  (D.  C.  Penn., 
1911)    189  Fed.  271,  273. 

(n)  The  necessity  of  avoiding  the  ex- 
treme injustice  to  the  excluded  spouse, 
which  would  ensue  from  an  undeviating 
enforcement  of  the  common  law  rule. 

Wigmore  ^'Evidence  "  Sees.  2236,  612. 
This  necessitv  is  described  as:  ^^Not  a 
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general  necessity  as  where  no  other  witnes- 
ses may  be  had,  but  a  particular  necessity, 
as  where  for  instance,  the  spouse  would  be 
exposed,  without  remedy,  to  personal  in- 
jury or  brutal  treatment/'  Lord  Mans- 
field. 

Bentley  vs.  Cooke  (1784),  3  Dougl.  422. 


ARGUMENT. 

I. 

No  Error  in  Overriding  the  Demurrer, 

Appellant  claims  error  in  overruling  the  demur- 
rer because  the  indictment  against  him  alleges  there 
was  the  ^^ trial"  of  an  '4ssue"  before  the  Commis- 
sioner, when  in  fact  the  Commissioner  has  no  juris- 
diction to  try  an  issue. 

In  the  following  selected  portions  of  the  indict- 
metn  there  will  be  found  a  clear,  true  and  suffi- 
cient statement  of  the  hearing  before  United  States 
Commissioner,  which  does  not  mention  any  ^* trial," 
but  refers  generally  to  an  issue  and  properly  so. 
The  indictment  against  Max  G.  Cohen  does  allege: 

^'That  on,  to-wit,  the  9th  day  of  May,  1912, 
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there  came  on  *  "^  *  before  the  Honorable 
Anderson  M.  Cannon,  United  States  Commis- 
sioner for  the  District  of  Oregon  ^  ^  *  a 
certain  charge  and  complaint  then  and  there 
pending  before  the  said  United  States  Commis- 
sioner against  him,  the  said  Jake  Gronich,  for  a 
violation  of  the  White  Slave  Traffic  Act. 
^  ^  ^  the  defendant  herein,  Max  G.  Cohen, 
■^  *  *  did  unlawfully,  knowingly,  feloniously 
and  corruptly  procure,  advise,  obtain  and  sub- 
orn one  Esther  Wood  *  *  "^  to  give  in  evi- 
dence before  the  said  United  States  Commis- 
sioner certain  matters  material  and  relevant  to 
the  issue  *  ^  ^  And  that  afterwards  *  ^  * 
the  said  issue  was  ^  ^  *  heard  before  said 
United  States  Commissioner,  and  the  said 
Esther  W^ood  ^  ^  *  was  duly  sworn  by  the 
said  United  States  Commissioner,  who  was 
then  and  there  an  officer  authorized  bv  the 
laws  of  the  United  States  to  administer  oaths, 
and  took  her  oath  as  such  witness  before  the 
said  United  States  Commissioner  that  the  evi- 
dence which  she,  the  said  Esther  Wood,  would 
give  at  said  ^  ^  ^  hearing,  would  be  the 
truth,  the  whole  truth  and  nothing  but  the 
truth;  and  it  did  then  and  there  upon  said 
^  ^  ^  hearing,  become  and  was  a  material  in- 
quiry whether  she,  the  said  Esther  Wood,  had 
ever  practised  prostitution,"  etc.,  and  *^the  said 
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Esther  Wood  so  being  sworn  and  having  taken 
her  oath  aforesaid,  *  *  *  upon  the  ^  *  * 
hearing  of  said  ^  *  *  cause,  did  Avilfully, 
corruptly  and  knowingly  and  contrary  to  her 
said  oath,  swear  and  depose  before  the  said 
United  States  Commissioner,  and  in  said  United 
States  Commissioner's  court  among  other  mat- 
ters material  to  said  inquiry,  in  substance  and 
to  the  effect  following,  that  is  to  say:  *  *  *" 
And  the  indictment  then  further  recites  the  facts 
relating  to  the  subornation. 

The  word  ^' issue"  used  twice  in  the  above  quo- 
tation is  not  an  incorrect  use  thereof,  since  the 
United  States  Commissioner  in  every  case  brought 
before  him,  does  try  two  issues,  to-wit,  whether  the 
crime  charged  has  been  committed,  and  whether 
there  is  probable  cause  that  this  particular  defend- 
ant did  commit  the  crime.  United  States  vs.  Greene 
et  al.,  100  Fed.  at  p.  945 ;  Latimer  vs.  State,  55  Neb. 
at  p.  612;  L.  O.  L.,  Section  1795  (Supra). 

Therefore  the  indictment  in  this  case  does  clearly 
set  forth  the  essential  allegations  necessary  to  de- 
scribe the  Commissioner's  hearing  in  which  the  sub 
orned  perjury  was  committed,  in  language  which 
leaves  no  doubt  in  the  appellant's  mind  as  to  what 
preliminary  hearing  was  intc^ided  and  who  was  the 
witness  su])orned,  and  the  indictment  is  good. 
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This  principle  is  expressed  by  CARPENTER, 
D.  J.,  in  United  States  vs,  Stvift,  188  Fed.  at 
page  98: 

^'It  is  apparent  that  the  foregoing  objec- 
tions to  the  indictment  go  to  matters  of  form 
rather  than  to  matters  of  substance.  An  indict- 
ment is  well  enough  that  states  facts  which  con- 
stitute a  crime,  and  in  language  which  leaves 
no  doubt  in  the  minds  of  the  defendants  of  what 
the}^  are  accused.  It  is  true  that  a  defendant 
should  be  informed  clearly  by  the  indictment 
of  the  exact  and  full  charge  made  against  him, 
yet  the  manner  in  which  the  information  is 
given  is  important.  An  indictment  is  sufficient 
when  it  contains  a  substantial  accusation  of 
crime,  and  its  statements  furnish  the  accused 
with  such  a  description  of  the  charge  against 
him  as  will  enable  him  to  make  his  defense,  and 
avail  him  of  his  conviction  or  acquittal  for  pro- 
tection against  the  further  prosecution  for  the 
same  offense,  and  when,  from  it,  the  court  can 
determine  that  the  facts  charged  are  sufficient 
in  law  to  support  a  conviction. 
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Since  there  are  sufficient  allegations  in  this  in- 
dictment to  describe  the  Commissioner's  prelimi- 
nary hearing  wherein  the  perjury  was  committed, 
the  word  ^^ trial"  is  verbiage  and  matter  of  form 
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only  and  as  such  cured  by  the  remedial  statute  en- 
acted for  such  purpose,  which  is  Section  1025,  R. 
S.,  previously  quoted,  and  which  abolished  formal 
objections. 

MORROW,  CIRCUIT  JUDGE,  has  concisely 
stated  the  principle  applicable  in  this  particular  in 
the  case  of  Hedderly  vs.  United  States,  193  Fed.  at 
page  565 : 

^^The  objection  that  the  charge  of  conspiracy 
is  not  sufficiently  alleged  is  therefore  made  for 
the  first  time  in  this  court;  but,  even  if  it  be 
held  that  the  demurrer  did  include  such  an  ob- 
jection, it  will  not  avail  the  plaintiff  in  error, 
unless  it  appears  that  the  substantial  rights  of 
the  accused  have  been  prejudiced  by  the  refusal 
of  the  court  to  require  a  more  specific  and  de- 
tailed statement  of  the  paritcular  means  or 
mode  employed  in  committing  the  offense.  U. 
S.  Rev.  Stat.,  Sec.  1025.  *  *  *  In  the  pres- 
ent case  it  appears  from  the  record  that  the 
defendants  were  fully  advised  of  and  under- 
stood the  precise  facts  charged  against  them, 
and  which  were  alleged  to  be  in  violation  of 
the  statute,  and  it  does  not  appear  that  the 
substantial  rights  of  the  defendants  were  preju- 
diced in  any  way  by  the  alleged  lack  of  defi- 
niteness  or  certainty  or  the  sufficiency  of  the 
facts  charged  in  the  indictment." 
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II. 

Motion  for  Directed  Verdict  Properly  Denied, 

The  rule  governing  trial  courts  in  the  determina- 
tion of  whether  thev  shall  direct  a  verdict  of  not 
guilty  is  expressed  by  MR.  JUSTICE  PECKHAM, 
in  France  vs.  United  States,  164  U.  S.  at  page  681 : 

''When  proper  and  legal  evidence  has  been 
given  on  the  part  of  the  government  in  a  crim- 
inal trial,  which  if  believed,  is  sufficient  in  law 
to  make  out  a  crime  and  to  sustain  a  conviction 
of  the  person  on  trial,  a  request  to  the  court  to 
direct  the  jury  to  acquit  must  be  refused,  and  an 
exception  to  such  refusal  raises  no  question  of 
law,  even  though  the  evidence  on  the  part  of  the 
defendant  is  much  stronger  and  more  satisfac- 
tory than  that  for  the  government.  The  ques- 
tion under  such  circumstances  is  one  for  the 
jury  and  not  for  the  court." 

And  the  learned  justice  continues  in  substance 
to  state  that  where  such  evidence  as  he  has  above 
described,  has  been  given  on  the  part  of  the  govern- 
ment with  all  proper  inferences  which  may  be 
drawn  therefrom,  and  which  inclines  to  the  support 
of  the  government's  case,  the  issue  is  one  which 
properly  goes  to  the  jury  for  a  finding  thereon. 
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The  same  principle  is  well  stated  by  ROSE,  D. 
J.,  in  Duff  vs.  United  States,  185  Fed.  at  page  102: 

'^In  a  criminal  cause,  where  the  evidence 
for  the  government,  if  assumed  to  be  true  in 
fact,  together  with  all  reasonable  inferences 
from  it,  is  not  legally  sufficient  to  support  a 
verdict  of  guilty,  it  is  the  duty  of  the  trial  court, 
upon  being  moved  thereto,  to  direct  a  verdict  of 
not  guilty." 

But  the  trial  court  has  passed  upon  the  legal 
sufficiency  and  weight  of  evidence  in  this  case  and 
the  appellate  court  has  no  authority  to  consider 
these  points,  but  must  confine  its  inquiry  to  whether 
there  is  any  evidence  to  support  the  verdict. 

This  principle  was  accurately  stated  in  this  ninth 
circuit  by  MORROW,  CIRCUIT  JUDGE,  in  the 
case  of  Hedderly  vs.  United  States,  in  193  Fed.  at 
page  571 : 

*^At  the  close  of  the  evidence  on  the  part  of 
the  prosecution,  counsel  for  the  defendant 
moved  the  court  to  instruct  the  jury  to  a  ver- 
dict of  not  guilty.  This  motion  the  court 
denied,  to  which  exception  was  taken.  This 
denial  left  it  open  to  the  court  to  consider 
whether  there  was  anv  evidence  to  sustain  the 
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verdict  though  not  to  pass  upon  its  weight  or 
sufficiency  *  ^  *  After  verdict  finding  the 
defendant  guilty,  a  motion  was  made  for  a  new^ 
trial  on  the  ground  of  the  insufficiency  of  the 
evidence  to  justify  the  verdict.  This  motion  was 
denied.  The  granting  or  refusal  of  such  a  mo- 
tion was  a  matter  of  discretion  in  the  court, 
and  cannot  be  reviewed  here.  *  *  ^  We  have 
no  authority  to  inquire  into  the  sufficiency  of 
evidence  to  support  a  verdict.  If  there  is  any 
evidence,  the  issue  of  fact  must  be  determined 
by  the  jury.    It  cannot  be  revised  by  the  court." 

And  GILBERT,  CIRCUIT  JUDGE,  in  Boren 
vs.  United  States,  144  Fed.  at  page  804,  has  justly 
defined  what  legal  dignity  the  term  '^any  evidence" 
must  bear  to  be  binding  upon  the  appellate  court : 

^'If,  as  contended  by  the  plaintiff  in  error, 
under  the  authority  of  Clyatt  vs.  United  States, 
197  U.  S.  207,  25  Sup.  Ct.  429,  49  L.  Ed.  726,  we 
are  to  examine  the  testimon}^  to  see  if  there  was 
evidence  to  justify  the  jury's  verdict,  w^e  have 
no  difficulty  in  finding  in  the  record  evidence 
which,  if  credited  by  the  jury,  was  sufficient 
to  sustain  their  finding." 

In  the  case  at  bar  to  ilhistrate  that  there  was 
some  evidence,  which  if  the  jury  believed,  would 
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justify  a  verdict,  that  testimony  of  Esther  Wood  is 
referred  to,  which  states  that  she  saw  Mr.  Cohen 
*^the  next  morning  (after  her  taking  under  mit- 
timus) at  the  city  jail  *  *  *  ^^ii(j  lie  said 
they  would  take  me  up  that  morning  and  that 
I  shouldn't  talk  imtil  he  got  there,  and  should 
be  sure  and  stick  to  my  story  *  *  ^  j  ^y^s 
taken  down  here  to  the  postoffice  that  morning 
and  put  in  a  room  and  sworn.  I  told  them  I 
refused  to  answer  and  wanted  to  see  my  attor- 
ney, Mr.  Cohen.  I  didn't  testify  that  day,  and 
they  took  me  back.  First,  Mr.  Cohen  came  in 
and  spoke  there  for  awhile,  and  when  I  went 
into  the  hall,  he  asked  me  did  I  talk,  and  I  told 
him  ^No,'  and  he  said  ^Good.'  " 

This  was  all  apparently  in  anticipation  of  the 
preliminary  hearing  and  the  adyice  to  ''stick  to  my 
story"  undoubtedly  had  reference  to  the  story  the 
appellant  had  already  given  her,  to-wit,  that  she 
''shouldn't  talk  until  he  got  there,"  and  to  "deny 
she  had  ever  sported"  (Transcript  of  Record,  p. 
19),  and  when  the  postal  cards  between  Jacob  Cohen 
and  herself  were  shown  her  as  the  written  evidence 
of  their  familiarity,  to  "say  you  don't  remember." 
(Transcri])t  of  Record,  p.  20.) 

The  fact  that  Ium'  conduct  upon  the  preliminary 
hearing  was  just  as  appellant  had  intended  is  shown 
by  Esther  Wood's  testimony  that  when  "he  asked 
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me  did  I  talk,  and  I  told  him  ^No,'  and  he  said 
^Good.'  "  Here  was  the  stamp  of  appellant's  ap- 
proval upon  her  conduct  adopted  because  of  his 
instructions  thereon. 

Although  one  prelimnary  hearing  had  been  held, 
and  appellant  knew  it  had  been  held  and  continued 
to  another  date,  he  still  advised  Esther  Wood  to 
'^ stick  to  my  same  story"  (Transcript  of  Record,  p. 
21),  and  finally  appellant  informs  her  and  definitely 
advises  and  procures  her  to  swear  falsely  before  the 
commissioner,  as  shown  by  the  following  testimony 
of  the  witness: 

^^I  saw  Mr.  Cohen  at  the  city  jail  that  noon, 
and  he  told  me  to  stick  to  my  story,  and  that 
they  would  have  the  preliminary  at  some  time 
that  afternoon,  and  he  told  me  not  to  talk  until 
he  got  there. 

'^They  brought  me  back  to  the  postoffice 
building  that  same  afternoon,  and  put  me  on 
the  stand,  Mr.  Cohen  being  present,  and  I  testi- 
fied that  afternoon  of  May  9tli.  just  as  Mr. 
Cohen  advised  me  to  tell.  They  asked  me  had 
I  ever  practiced  prostitution  in  Baker,  and  I 
told  them  No,  knowing  at  the  time  that  I  had, 
as  a  matter  of  fact,  practised  prostitution  in 
Baker,  and  so  testifying  becaiise  Max  G.  Cohen 
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advised  me  to.  They  asked  me  whether  I  prac- 
tised prostitution  in  Denver.  I  said  No,  know- 
ing as  a  matter  of  fact  that  I  had,  and  so  testi- 
fying because  Mr.  Cohen  advised  me  to.  They 
asked  me  had  I  ever  practised  prostitution  at 
any  place  in  the  United  States.  I  told  them  No, 
knowing  that  it  w^as  untrue  and  that  I  was 
swearing  falsely ;  and  they  asked  me  had  I  ever 
practised  prostitution  in  Portland,  and  I  told 
them  No,  knowing  that  I  had,  and  so  testifying 
because  Mr.  Cohen  advised  me  that  way,  and 
said  it  was  the  only  way  to  save  Jake  Cohen, 
because  thev  found  tlie  tickets  on  him. 


^^At  that  examination  they  exhibited  the 
postal  cards  to  me,  w^hich  I  recognized,  and  the 
one  now  shown  me  is  one  of  them.  It  was  sent 
me  by  Jake  Gronich,  from  Canton,  Ohio,  and  re- 
ceived by  me  in  Denver,  Col.  (Postal  card 
marked  government's  Ex.  4.)  I  also  recognized 
this  card  which  was  shown  to  me  at  that  ex- 
amination and  w^hich  was  received  by  me  in 
Portland,  Oregon,  from  Jake  Gronich.  They 
asked  me  at  the  examination  had  I  ever  seen 
this  card,  and  I  said  once  No,  and  thc^n  T  said 
that  I  didn't  remember,  and  1  knew  I  had  seen 
the  card  l)efore  and  was  swearing  falsely.  1  so 
testified  because  mv  lawver  advised  me  to. 


35 


ii 


Another  card  was  shown  to  me,  which  is 
in  my  own  handwriting,  and  they  asked  me 
whether  it  was  my  handwriting,  and  I  told  them 
No,  and  then  I  told  them  that  I  didn't  remem- 
ber; and  when  they  asked  me  had  I  ever  seen 
the  card  before,  I  told  them  that  I  didn't  re- 
member. I  knew  at  the  time  that  I  had  seen 
it  before  and  did  remember  it,  but  so  testified 
because  my  attorney  advised  me  to.  The  Max 
G.  Cohen  I  have  spokne  of  as  my  attorney  is 
the  defendant  here."  (Transcript  of  Record, 
pp.  21-23.) 

The  aboAT  testimony  of  Esther  Wood  to  the  ef- 
fect that  she  was  advised  by  Cohen  to  testify  that 
she  did  not  remember  the  postal  cards  is  corrobor- 
ated by  the  testimony  of  Violet  Woods.  (See  Tran- 
script of  Record,  p.  39.) 

The  above  testimony  of  Esther  Wood  to  the  ef- 
fect that  she  was  advised  by  Cohen  that  she  had 
never  practised  prostitution,  is  corroborated  by  the 
testimony  of  Rose  Heller.  (See  Transcript  of  Rec- 
ord, p.  35),  and  the  testimony  of  Violet  Woods  (See 

Transcript  of  Record,  p.  39). 

( 

The  foregoing  testimony  establishes  the  fact  that 
Esther  Wood  did  testify  falsely  and  did  so  in  exe- 
cution of  the  very  plans,  advice  and  procuration  of 
Cohen. 
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This  testimony  further  establishes  the  motive 
in  procuring  and  advising  her  to  testify  falsely,  to- 
wit :  his  client's  interest  being  his  own,  he  advises  her 
of  the  onlv  wav  to  save  her  husband. 

And,  finally,  this  quoted  bit  of  testimony  brings 
out  the  fact  that  while  Esther  Wood  may,  and  does 
at  times  use  the  word  ^^tliey"  as  referring  to  non- 
judicial officers,  because  her  ignorance  allowed  her 
no  more  accurate  description  of  the  officials  or  pro- 
ceedings in  which  she  w^as  a  witness,  she  also  applies 
the  word  *'they''  to  judicial  officers  and  inquirers 
in  judicial  proceedings.  There  is  no  magical  appli- 
cation of  the  word  ''they"  found  here,  as  appellant 
would  suggest  in  his  brief  (pages  36-38),  but  just 
an  ordinary  general  use  thereof  by  a  person  of  lim- 
ited knowledge  and  means  of  expression. 

Is  there  some  testimony  here  for  the  jury  to 
cerdit?  If  so,  the  motion  for  a  directed  verdict  of 
acquittal  was  properly  denied  by  the  trial  court. 

Appellant  (See  Brief,  p.  40)  raises  a  question 
concerning  the  corroboration  of  testimony  in  cases 
of  subornation  of  perjury.  If  corroboration  is  nec- 
essary, there  is  sufficient  to  meet  all  requirements 
of  the  law,  as  stated  by  GILBKRT,  CIRCUIT 
JUDGE,  in  Borcn  vs.  Vyntcd  States,  144  Fed.  at 
page  805: 
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*'We  find  that  in  People  vs.  Evans,  40  N. 
Y.  1,  it  was  held  that  subornation  of  perjury 
may  not  be  proven  by  the  uncorroborated  testi- 
mony of  the  person  suborned.  The  contrary 
was  held  by  Judge  Deady  in  United  States  vs. 
Thompson  (C.  C.)  31  Fed.  331.  In  State  vs. 
Renswick,  85  Minn.  19,  88  N.  W.  22,  it  was  held 
that,  where  it  is  sought  to  establish  by  his  own 
testimony  the  perjury  of  the  person  suborned, 
his  testimony  must  be  corroborated,  bvit  that  the 
facts  that  the  accused  suborned  or  induced  him 
to  commit  the  crime  may  be  established  by  the 
uncorroborated  testimony  of  the  witness  if  it 
satisfies  the  jury  beyond  a  reasonable  doubt. 
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Appellant  further  complains  that  he  is  convicted 
upon  the  testimony  of  three  self -confessed  prosti- 
tutes (There  is  no  evidence  of  their  being  ^4iabit- 
ual,"  as  stated  in  appellant's  brief,  p.  2),  but  appel- 
lant testified  in  his  own  behalf,  and  now  must  find 
his  consolation  in  the  fact  that  the  jury  must  pass 
upon  the  credibility  of  witnesses. 

United  States  vs.  Brown,  Fed.  C  as.  No.  14, 
667. 

The  courts  have  so  repeatedly  held  that  the  jury 
is  the  exclusive  judge  of  the  weight  of  the  testimcmy 
and  the  credibilitv  of  the  witnesses  that  citation  of 
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authorities  to  establish  that  poiont  of  law  seems  out 
of  place  in  this' brief.  Here  we  have  the  testimony 
of  three  witnesses  and  strong  corroborative  circum- 
stances to  prove  that  the  appellant,  a  practising  at- 
torney, wilfully  and  deliberately  advised  and  pro- 
cured a  witness  to  testify  falsely  in  a  criminal  pro- 
cedure. He  now  urges  that,  admitting  the  immor- 
ality of  his  offense,  he  has  committed  no  crime 
against  the  statute,  because  of  the  fact  that  the  per- 
jured testimony  w^as  not  material  to  the  issue.  Cohen 
w^as  charged  with  having  transported  his  ow^n  wife 
for  the  purpose  of  prostitution  and  debauchery. 
Was  it  not  material  to  prove  that  at  the  place  from 
which  she  w^as  transported,  at  the  place  through 
wiiich  she  was  transported  and  at  the  place  to  which 
she  w^as  transported,  she  w^as  a  public  prostitute? 
It  w^ould,  of  course,  be  perfectly  proper  for  a  man 
to  transport  or  accompany  his  own  wife  from  one 
state  to  another,  but  wiien  w^e  find  a  man  transport- 
ing his  ow^n  wife  for  unlaw^ful  purposes  from  one 
state  into  another,  is  it  not  material,  under  the  Mann 
Act,  to  prove  that  at  the  place  from  Avhich  she  came, 
at  the  places  through  which  she  w^as  transported  and 
at  the  place  to  wiiich  she  was  transported,  she  w^as 
a  public  prostitute  and  practised  as  such?  The  ap- 
pellant, as  an  attorney,  evidently  recognized  the 
materiality  of  this  testimony,  because  it  is  shown 
b}^  the  I'c^cord  that  he  advised  the  witness,  Esther 
Wood,  to  testify  falsciy  concerning  it.  It  is  ad- 
mitted  that    Esther    Wood   did   ai)pear   ])ef()re   the 
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United  States  Commissioner  at  a  time  when  the  ap- 
pellant was  present,  and  there  in  his  presence,  he 
heard  her  under  oath  testify  falsely,  just  as  he  had 
advised  her  to  do.  Whether  the  testimony  given 
against  the  appellant  was  entitled  to  credence  or  not 
was  a  question  solely  for  the  jury,  and  the  jury  de- 
cided the  issue  against  th'-  appellant.  If  it  is  to  be 
now  held  that  the  testimony  of  a  woman  who  admits 
her  prostitution  in  open  court,  is  not  entitled  by  a 
jury  to  credence,  then  the  Mann  White  Slave  Act 
might  just  as  well  be  repealed,  because  in  this  class  of 
cases,  after  a  woman  has  been  made  a  prostitute  she 
will  probably  be  the  only  person  capable  of  testify- 
ing to  the  facts  material  to  sustain  a  charge  under 
the  White  Slave  Act.  The  appellant,  at  the  time  he 
called  upon  these  women,  knew  that  they  were  pros- 
titutes. It  will,  of  course,  be,  by  the  court,  as  it 
must  have  been  by  the  jury,  borne  in  mind  that  if  a 
man  is  going  to  suborn  a  person  to  commit  the  crime 
or  perjury,  he  will  not  select  a  leading  citizen  of  the 
state,  but  such  a  crime  will  be  practised  upon  the 
poor,  the  down-trodden  and  the  unfortunate ;  and  as 
scarlet  as  these  women  were,  they  were  entitled  to 
more  credence  than  an  attorney  so  unmindful  of  his 
oath  as  to  advise  them  to  commit  the  crime  of  per- 
jury; it  is  a  fact  held  by  all  prosecutors  in  cases  of 
this  character  that  this  class  of  unfortunate,  fallen 
women  place  the  utmost  reliance  upon  advice  given 
to  them  by  their  attorneys ;  with  the  hand  of  organ- 
ized society  raised  against  them,  with  the  doors  of 
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every  home  closed  to  them,  with  the  knowledge  that 
no  self-respecting  man  or  woman  will  speak  to  or 
recognize  them  upon  the  street,  su})ject  as  they  con- 
stantly are  to  the  grafting  demands  of  petty  officers, 
the  only  class  of  men  disguised  b}^  a  semblance  of 
respectability  with  whom  they  come  in  contact  are 
the  attorneys  who  appear  for  them  when  they  are 
arrested  or  in  trouble;  and  these  women  follow  the 
advise  of  attorneys  implicitly. 

Every  fact  necessary  to  prove  the  crime  charged 
in  the  indictment  was  proven  by  more  than  one  wit- 
ness and  strong  corroborative  circumstances. 

III. 

No  Immaterial  Evidence  Was  Admitted, 

(a)  The  admission  of  the  United  States  Commis- 
sioner's complaint  in  this  case  was  necessary  and 
proper  on  two  grounds:  First.  Under  the  authori- 
ties it  is  necessary  that  the  crime  of  perjury  be  al- 
leged, and  in  so  alleging  it,  there  is  necessit}^  of  al- 
leging the  proceedings  in  which  the  perjury  oc- 
curred. 

HAMMOND,  D.  J.,  in  the  case  of  United  States 
vs.  Howard,  132  Fed.,  at  page  338,  said: 

**It  is  conceded,  however,  by  the  district  at- 
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torney  that,  notwithstanding  these  reformatory 
statutes,  it  is  still  necessary  to  aver  in  an  in- 
dicment  for  subornation  of  perjury  all  of  the 
essential  elements  of  the  perjury  committed  by 
the  witness  suborned,  just  as  if  that  witness 
himself  were  on  trial  for  the  crime  of  perjury, 
and  it  is  by  that  rule  we  must  test  these  indict- 
ments -^  *  ^  in  charging  subornation  of  per- 
jury, it  is  necessary  to  carry  within  the  indict- 
ment every  essential  averment  concerning  the 
perjury  itself  by  the  witness  suborned,  just  as 
if  that  witness  were  accused  by  the  same  indict- 
ment  of  the  perjury  for  the  purpose  of  placing 
him  on  trial  for  that  offense  (Page  336).  *  * 
*  The  argument  made  by  the  learned  counsel 
for  the  defendant  against  this  position  is  that 
it  is  settled  by  the  cases  and  conceded  by  the 
district  attorney  that  an  indictment  for  suborna- 
tion of  perjury  must  be  founded  in  its  averments 
about  the  subornation  against  the  defendant 
upon  each  and  every  necessary  allegation  con- 
cerning the  perjury  of  a  suborned  witness  that 
is  required  by  law  to  be  inserted  in  an  indict- 
ment against  that  witness  for  the  perjury.  He 
very  happily  calls  it  a  circle  within  a  circle  of 
indictments,  each  of  which  must  be  complete." 

And  to  prove  the  allegations  of  the  indictment 
and  the  commissioner's  hearing  the  complaint  was 
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a  necessary  and  proper  bit  of  evidence. 

Second.  It  is  shown  by  the  commissioner's  com- 
plaint (Transcript  of  Record,  p.  41)  that  it  l)ecame 
material  under  the  charge  there  made  against  Jacob 
Gronich  to  know  whether  Esther  Wood  was  (1)  a 
prostitute,  (2)  familiar  with  and  knew  Jacob  Gro- 
nich, and  (3)  was  transported  in  a  forbidden  inter- 
state traffic.  Therefore,  the  complaint  was  admissible 
to  show  the  materiality  of  the  false  or  perjured  tes- 
timony, as  well  as  the  fact  that  Esther  Wood  was  a 
material  witness  to  prove  these  matters  which  were 
peculiarly  within  her  knowledge. 

In  what  better  manner  than  bv  the  introduction 
of  the  complaint  in  the  case  of  United  States  vs. 
Jacob  Gronich  could  the  issues  involved  in  that  hear- 
ing be  proved? 

(h)  The  testimony  of  Esther  Wood  given  before 
the  commissioner  in  the  preliminary  hearing  was 
admissible  (Barring  the  consideration  of  material 
privilege  discussed  under  (d)  infra)  because  it  was 
from  a  witness  who  could  inform  the  committing 
magistrate  whether  there  had  been  a  crime  connnit- 
ted  by  interstate  transportation  of  a  i)rostitute,  and 
whether  there  was  probjibility  that  the  defendant 
charged,  had  committed  the  transportati(m.  This 
testimony  was  given,  ])ut  insofar  as  it  related  to  the 
practice  of  i)rostitution,  tlu^  same  was  false.  Tlu^ 
evidence  show^s  that  this  tc^stimony  was  known  and 
intended  to  be  false,  though  under  oath,  at  the  in- 
stance of  the  ap})ellant  Cohen. 
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Therefore  this  evidence  was  admissible  because 
material  and  because  it  was  perjured,  as  alleged  in 
the  indictment,  and  perjured  because  of  the  procura- 
tion, instigation  and  advice  of  Cohen. 

(c)  The  postal  cards  exhibited  to  Esther  Wood 
at  the  commissioner's  hearing  were  admissible  there- 
in to  connect  this  witness  with  the  defendant,  there 
being  prima  facie  no  similarity  of  names,  and  to 
show  the  familiarity  between  the  transporter  and 
the  transported;  also  the  postal  cards  themselves 
showed  the  cities  in  the  different  states  where  the 
prostitute  had  been. 

This  evidence  being  false,  was  admissible  as  pre- 
viously explained,  in  connection  with  the  testimony 
of  Esther  Wood. 

{d)  Appellant  contends,  truthfully,  that  it  is 
axiomatic  that  evidence  which  is  prohibited  cannot 
be  legally  material  and  that  the  statute  and  authori- 
ties require  the  testimony  upon  which  the  crimes  of 
l^erjury,  as  well  as  subornation  of  perjury,  are  based 
must  be  predicated  upon  material  testimony. 

Appellant  further  claims,  improperly  the  gov- 
ernment submits,  that  the  testimony  of  the  wife,  Es- 
ther Wood,  was  prohibited  in  the  commissioner's 
hearing  against  the  husband,   Jacob   Gronich,   and 
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therefore  not  material  and  not  such  evidence  as 
would  form  the  basis  of  the  crime  of  perjury,  and 
therefore  the  crime  of  subornation  of  perjury. 

First.  The  answer  to  this  contention  as  outlined 
in  the  corresponding  division  of  Points  and  Authori- 
ties, p.  17,  is  to  show  that  appellant's  theory  of  the 
adoption  of  Sec.  1535  of  Lord's  Oregon  Law  is  not 
correct.  Appellant  claims  that  said  section,  which 
provides  that  neither  the  husband  or  wife  will  be  al- 
lowed to  testify  against  the  other  in  criminal  cases, 
except  on  consent  of  both  or  in  cases  of  personal 
violence  by  one  on  the  other,  governs  the  admission 
of  testimony  in  hearings  before  the  United  States 
Commission,  because  this  section  of  the  Oregon  State 
law  was  adopted  by  congress  along  with  the  criminal 
procedure,  by  Sec.  1014  of  the  R.  S. 

It  is  clear,  of  course,  that  no  Oregon  State  crim- 
inal procedure  was  adopted  by  the  Judiciary  Act  of 
1789,  and  counsel  relies  upon  this  Sec.  1014  R.  S. 
as  being  the  further  act  of  congress,  which  CHIEF 
JUSTICE  TANNEY  said  in  the  case  of  United 
States  rs,  Reid,  53  U.  S.,  at  page  363,  was  necessary 
to  secure  further  application  of  state  criminal  pro- 
cedure to  the  federal  court. 

The  reasons  why  Sec.  1014  R.  S.  does  not  a])])ly 
to  the  (lualifications  of  witnesses  ai)])earing  ])efore 
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the  United  States  Commissioner  are  at  least  three 
in  number. 

1.  By  the  terms  of  the  statute,  which  is  set  forth 
in  full  in  page  17,  of  this  brief,  it  is  clear  that  this 
section  applies  only  to  procedure  or  steps  in  the 
process  of  commitment,  and  not  to  qualifications  of 
witnesses. 

RAY,  DISTRICT  JUDGE,  in  United  States  vs. 
Baumert  et  al.,  179  Fed.,  at  page  742,  said: 

^^I  do  not  think  Sec.  1014  Rev.  St.  *  ^  * 
has  anything  to  do  with  regulating  prosecutions 
by  information.  That  section  relates  to  prelim- 
inary examinations  before  a  justice,  judge,  or 
United  States  Commissioner  for  the  purpose  of 
issuing  a  warrant  and  holding  to  bail  for  ap- 
pearance at  court  to  answer  to  an  indictment 
presented  by  a  grand  jury  or  to  an  information 
filed  by  a  United  States  attorney." 

And  ROSS,  CIRCUIT  JUDGE,  said  in  United 
States  vs.  Dunbar,  et  al.,  83  Fed.,  at  page  154: 

''The  purpose  and  effect  of  the  use  by  con- 
gress of  the  words  in  the  foregoing  provision, 
'agreeably  to  the  usual  mode  of  process  against 
offenders  in  such  state, '  was  to  assimilate  all  the 
proceedings  for  holding  accused  persons  to  an- 
swer before  a  court  of  the  United  States  to  the 
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proceedings  had  for  similar  purposes  by  the 
laws  of  the  state  where  the  proceeding  should 
take  place.  A  United  States  Commissioner,  act- 
ing under  this  statute,  is  simply  a  committing 
magistrate.'^ 

The  expression,  *'mode  of  process,"  which  counsel 
contends  means  qualificati(ms  of  witnesses,  has  a 
particular  judicially  defined  meaning,  to-wit:  ''pro- 
cedure," and  does  not  relate  to  qualifications  of  wit- 
nesses. 

MAXEY,  D.  J.,  said  in  Vnitcd  States  vs.  Saner, 
73  Fed.,  at  page  678: 

''In  the  three  cases  cited  (U.  S.  vs.  Rundellt, 
2  Curt,  41-48,  Fed.  Cas.  No.  16,208;  U.  S.  vs. 
Horton,  2  Dill.  94,  Fed.  Cas.  No.  15,393;  U.  S. 
vs  Case,  8  Blatchf.  250-254,  Fed.  Cas.  No.  14,- 
742)  the  decisions  ai'c  based  upon  the  ground 
that,  under  Sec.  1014,  Rev.  St.,  the  courts  are 
relegated  to  the  state  statutes  to  ascertain  and 
determine  the  nature  and  extent  of  the  duties 
and  powers  of  commissioners  in  arresting,  im- 
prisoning and  bailing  persons  accused  of  of- 
fense against  tlu^  United  States." 

DFADY,  I).  J.,  u\  Vuited  States  vs.  Martin,  17 
Fed.,  at  page  155,  said  that  Sec.  1014  R.  S. : 
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^^  "  *  is  the  authority  under  which  a  com- 
missioner of  the  circuit  court  acts  when  engaged 
in  a  proceeding  for  the  arrest,  commitment  or 
bail  of  a  person  charged  with  a  crime  against  the 
United  States,  and  such  section  provides  that 
he  shall  proceed  therein,  ^agreeably  to  the  usual 
mode  of  process'  against  offenders  in  such 
state. 

^'A  commissioner  acting  under  this  statute 
is  simply  a  committing  magistrate  .  The  am- 
biguous phrase,  *Mode  of  process,'  is  interpreted 
to  mean  *Mode  of  proceeding,'  and  this  pro- 
ceeding is  according  to  the  law  of  a  state  in 
similar  cases.    (Authorities.) 

'^The  validity  of  the  process  and  order  in 
question  must,  then,  be  determined  by  refer- 
ence to  the  law  of  Oregon  for  the  arrest,  exam- 
ination and  commitment  of  persons  charged 
with  the  commission  of  crime  against  the  laws 
of  a  state.  The  statute  law  of  a  state  upon  the 
subject  is  found  in  chapters  33,  34,  35  and  36  of 
the  Code  of  Civil  Procedure." 

And  MR.  JUSTICE  BKEWER  said,  in  United 
States  vs.  Patterson,  150  U.  S.,  at  page  67: 

^'It  was  held  in  the  case  ofU.  S.  vs.  Ewing, 
140  U.  S.  142  *     *     -^  that,  in  view  of  Sec.  1014 
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of  the  Ee vised  Statutes,  the  law  of  a  state  in 
which  the  services  are  rendered  must  be  looked 
at  in  order  to  determine  what  is  necessary  in 
the  matter  of  procedure. 


11 


Under  consideration  of  appellant's  contention 
a  review  of  some  one  hundred  and  fifty  adjudica- 
tions of  this  section  was  made,  and  in  no  one  of  these 
cases  was  there  the  sliglitest  suggestion  that  this  por- 
tion of  the  Revised  Statutes  applied  to  qualifica- 
tions of  witnesses. 

2.  Though  the  statute  does  refer  the  United 
States  Commissioner  to  liis  state  practice  for  his 
proceedings,  it  cannot  be  presumed,  in  the  absence 
of  an  expressed  intent  on  the  part  of  congress,  that 
there  are  to  be  different  qualifications  for  witnesses 
appearing  before  United  States  Commissioner  from 
those  wlio  appear  before  United  States  courts.  State 
laws  cannot  be  presumed  to  govern  one  while  common 
law  governs  the  other. 

3.  This  section  was  originally  a  portion  of  the 
Act  of  September  24,  1789,  and  was  modified  by  Act 
of  August  22,  1842,  Ch.  188,  5  Stat.  L.  516,  and  was 
therefore  in  existence  when  ]\1R.  JUSTICE  GRAY 
made  his  famous  decision  in  the  case  of  Logan  vs. 
United  States  (1892),  144  U.  S.,  263,  in  the  render- 
ing of  which  he  was    unable,  though    assisted    by 
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learned  counsel,  to  find  any  act  of  congress  modify- 
ing  the  common  law  rule  governing  the  competency 
of  witnesses. 

Therefore,  how  can  Sec.  1536,  Lord's  Oregon 
Law,  enacted  in  1864,  be  adopted  as  a  rule  governing 
witnesses  appearing  in  United  States  cases  in  this 
district  ?  '- 

But  granting,  without  admitting,  that  this  sec- 
tion of  Lord's  Oregon  Law  does  apply,  the  exception 
therein  named,  to-wit:  that  of  ^^personal  violence," 
would  still  authorize  the  admission  of  the  testimony 
of  Esther  Wood  against  her  husband  under  the  fol- 
lowing rudimentary  rules  discussed  in  the  second 
section  of  this  assignment  of  error. 

Second.  Under  this  division  of  Points  and  Au- 
thorities (page  20)  citation  is  made  to  the  fact  that 
so  far  as  the  District  Court  of  the  United  States 
for  the  District  of  Oregon  is  concerned  the  compe- 
tency of  witnesses  is  governed  by  rules  of  the  com- 
mon law. 

MR.  JUSTICE  GRAY,  in  Logan  vs.  United 
States,  144  U.  S.,  at  page  303,  said: 

^^  And,  therefore,  the  competency  of  witnesses 
in  criminal  trials  in  the  courts  of  the  United 
States  is  not  governed  by  a  statute  of  the  state 
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which  was  first  enacted  in  1858,  but,  except  so 
far  as  congress  has  made  specific  provisions 
upon  the  subject,  is  governed  by  the  common 
law    *     *     *" 

And  MR.  JUSTICE  BREWER,  in  Bassett  vs. 
Ignited  States,  137  U.  S.,  at  page  505,  has  concisely 
stated  that :  * 

^^It  was  a  well  known  rule  of  the  common 
law  that  neither  husband  or  wife  was  a  compe- 
tent witness  in  a  crimnal  action  against  the 
other,  except  in  cases  of  personal  violence,  the 
one  upon  the  other,  in  which  the  necessities  of 
justice  compelled  a  relaxation  of  the  rule." 

The  reasons  for  this  rule  have  been  enumerated 
under  Points  and  Authorities,  and  suffice  it  to  say 
that  the  principal  one  is  that  of  public  policy  in 
avoiding  the  danger  of  disturbing  the  marital  peace. 

SARGEANT,  J.,  in  Kelly  vs.  Proctor,  41  N.  H. 
at  page  142,  said : 

^^We  believe  that  the  true  reason  why  a  wife 
should  not  be  allowed  to  testify  either  for  or 
against  her  husband  *  *  *  lias  always  been 
a  sort  of  compound  reason  founded  partly  in  in- 
terest, to  be  sure,  and  tlie  identity  of  the  per- 
sons, but  partly  also  upon  conditions  of  public 
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policy.  We  think  that  considerations  of  public 
policy — the  fear  of  sowing  dissension  between 
man  and  wife,  and  of  occasioning  perjury  ^  * 
are  equally  satisfactory  reasons  why  they 
should  not  be  allowed  to  testify  in  each  other's 
fayor.  It  is  to  be  feared  that  *  ^  *  the 
wife  would  find  herself  called  upon  too  often 
to  choose  between  her  duty  to  her  God  and  the 
requirements  of  (not  to  say  her  duty  to)  her 
husband    ^     ^     *." 

Therefore  when  the  reasons  for  this  common  law 
rule  are  remoyed,  and  particularly  the  aboye  men- 
tioned reason  founded  on  public  policy,  should  not 
the  courts  relax  the  strictness  of  its  application? 

In  other  words,  is  the  beautiful,  mystic  garment 
of  pax  conjtigaUs  of  such  great  force  that  it  protects 
AVhite  Slayers  in  their  concubinage  and  prostitu- 
tion? Has  not  the  preyious  gross  yiolation  of  mari- 
tal duties  precluded  any  such  possible  breach  of 
marital  peace  that  the  law  must  priyilege  the  testi- 
mony of  either  party? 

Legal  precedents  hold  that  the  testimony  of  Es- 
ther Wood  was  admissible  in  the  preliminary  hear- 
ing of  her  husband  for  yiolation  of  the  Mann  Act, 
because  it  sounded  in  two  of  the  well  established  ex- 
ceptions to  the  common  law  rule  preyenting  a  wife 
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from  testifying  against  her  husband.    These  are : 

(1)  She  has  suffered  personal  violence,  as  Mr. 
Wigmore  says  in  his  monumental  work  on  Evidence, 
Sec.  2239 : 

^^At  common  law  in  early  practice  the  no- 
tion of  an  injury  to  the  wife  was  not  regarded 
as  inchiding  much  more  than  those  corporal 
brutalities  which  satisfy  most  gross  and  elemen- 
tary conceptions  of  wrong.  But  as  times  have 
gone  on,  more  refining  distinctions  have  been 
countenanced ;  especially  under  the  statutory 
exceptions  for  crimes  against  the  other,  it  has 
been  possible  for  courts  to  take  a  broader  view.^' 

Under  this  section  some  courts  have  held  adul- 
tery, incest  and  bigamy  to  be  within  the  meaning 
of  the  statute  avoiding  the  privilege.  This  is  not 
necessarv  in  federal  courts  under  24  Stat.  L.  635, 
covering  such  cases. 

And  (2)  if  the  wife  were  not  permitted  to  testify 
against  her  husband  she  would  be  continuously  ex- 
posed without  remedy,  to  his  brutal  treatment  and 
personal  injuries. 

See  MR.  JUSTICE  BREWER'S  statement  in 
Bassctt  vs.  Vyiited  States,  137  U.  S.,  at  page  508, 
next  last  above  quoted. 

J.  I).  McPHI^]RSON,  I).  J.,  in  the  case  of  Ignited 
States  vs.  Ris]>()h\  189  Fed.,  at  page  273,  said: 
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^'The  court  overruled  the  defendant's  objec- 
tion of  privilege,  and  permitted  the  witness  to  be 
examined,  on  the  ground  that  the  offense 
charged  was  against  the  wife's  person  as  really 
as  if  the  defendant  were  charged  with  threaten- 
ing to  inflict  physical  violence,  or  of  having 
actually  struck  her.  In  cases  where  the  wife's 
personal  rights  were  concerned,  the  exceptions 
to  the  husband's  privilege  should  be  benevolent- 
ly regarded,  and  the  offense  in  question  was  es- 
sentially within  the  spirit  of  the  long  established 
rule  that  allows  her  to  testify  in  protection  or 
in  vindication  of  her  right  to  be  secure  in  her 
person  against  threat  or  assault,  even  by  her 
husband." 

The  above  case  was  one  in  which  the  defendant 
charged  with  the  violation  of  the  Mann  Act  raised 
the  question  of  his  privilege  to  prohibit  the  wife 
from  testifying  against  him.  The  case  is  on  ^'all 
fours"  with  the  one  at  bar  and  is  justified  under  the 
above  mentioned  and  established  exception  to  the 
common  law  rule. 

The  consideration  of  this  matter  of  privileged 
testimony  is  left  with  a  que  re  unanswered  because 
of  lack  of  time  for  research.  Can  the  appellent  Co- 
hen, who  is  not  the  husband  of  the  witness,  claim 
that  her  testimony  is  privileged  when  used  against 
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him,  the  appellant,  in  the  absence  of  any  such  claim 
on  the  part  of  her  hubsand? 

The  essence  of  the  privilege  in  the  above  com- 
mon hiw  rule  is  to  protect  the  confidence  and  con- 
jugal peace  only,  and  thereby  foster  confidence. 
Wherein  can  the  law  feel  any  necessity  in  behalf 
of  this  stranger  to  the  marital  relation  in  privileg- 
ing this  testimony? 

Wigmore,  ^^ Evidence,"  Sees.  2336-2340. 

IV. 

No  Er^ror  in  the  Court's  Instructions, 

Both  the  instructions  of  the  trial  court  assigned 
as  errors  seven  and  eight,  dealt  with  the  testimony 
of  the  wife  against  her  husband  and  to  the  effect 
that  this  testimony  was  not  privileged.  These  al- 
leged errors  have  been  dealt  with  under  the  previous 
discussion  and  no  further  note  need  be  taken  there- 
of, except  to  conclude  that  the  trial  court  made  no 
error  in  its  declaration  of  the  law,  but  was  sup- 
ported by  a  historic  line  of  exceptions  to  iho  historic 
rule. 

\^ 

MisceUanfotis  Fcfutatious. 

On  page  sixty-one  of  the  brief  of  the  appellant 
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the  act  of  congress  known  as  the  ^^ White  Slave  Act" 
is  designated  as  and  referred  to  as  a  ^4iuge  joke.'' 
The  same  views  were  evidently  entertained  by  the 
appellant  at  the  time  he  counseled  -Esther  Wood  to 
commit  the  crime  of  perjury.  The  law  may  be  a 
^^joke"  to  a  police  court  practitioner  or  to  one  whose 
principal  business  is  the  defense  of  men  charged 
with  this,  the  vilest  of  crimes ;  but  to  the  self-respect- 
ing, decent  American  citizen  the  law  appeals  as  one 
enacted  for  the  benefit  of  society,  to  prevent  a  lot 
of  vultures  from  preying  upon  the  necessities  of 
unfortunate  and  ignorant  women.  The  law  which 
prohibits  a  vampire  from  living  off  the  earnings 
of  creatures  of  the  imder-world  may  be  a  *'joke" 
to  the  appellant  and  his  attorneys,  who  characterize 
it  as  such,  but  to  the  majority  of  American  citizen- 
ship it  appeals  as  a  most  forceful  weapon  to  be  used 
in  stamping  out  the  most  damnable,  pernicious  and 
unpardonable  sin  and  crime ;  the  law  is  not  regarded 
as  a  ^^joke"  by  this  office,  and  the  presence  of  many 
immaculately  dressed  pimps  and  macquereaux  in  fed- 
eral prisons  is  a  splendid  testimonial  that  the  law  is 
not  considered  as  a  ^^jokc"  by  federal  judges  and 
juries.  The  presence  of  such  a  statement  as  this 
in  a  brief,  filed  in  one  of  the  highest  courts  of  the 
land,  furnishes  almost  conclusive  proof  of  the  char- 
acter of  the  man  in  whose  behalf  the  brief  was  writ- 
ten. 
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There  are  so  many  inconsistencies  and  misstate- 
ments in  the  brief  of  the  appellant  that  it  ^Yill  be 
impossible  to  call  attention  to  all  of  them.  A  few  of 
the  most  glaring,  however,  should  not  be  passed 
without  comment. 


On  page  sixty-six  of  the  brief  is  the  voluntary 
observation  that  the  appellant  walked  into  a  trap  set 
for  him.  There  is  no  evidence  to  prove  this  asser- 
tion. What  he  did  was  to  deliberately  advise  a 
woman  to  commit  perjury.  This  is  a  favorite  re- 
sort of  police  court  lawyers,  and  it  is  regrettable 
that  more  of  them  are  not  caught  at  their  nefarious 
practice  and  put  in  places  where  they  can  no  longer 
prey  upon  the  public  and  outrage  the  decency  of 
the  profession  they  disgrace  by  their  being  asso- 
ciated with  it. 


It  is  charged  on  page  seventy  that  Esther  Wood 
was  released  on  $50.00  bail  and  that  this  is  strong 
evidence  that  the  government  was  very  lenient  with 
her,  but  the  proof  showed  that  she  had  already  spent 
months  in  jail  for  a  wrong  for  which  she  was  not 
to  blame,  but  for  which  the  appellant  was  entirely 
to  blame.  It  does  not  sound  well  for  the  appellant 
to  speak  of  leniency  being  shown  a  criminal  and  to 
complain  of  the  same.  He  stands  convicted  of  the 
crime  of  subornation  of  perjury,  a  crime  not  only 
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against  the  laws  of  his  country,  but  against  the  very 
oath  that  he  took  as  an  attorney.  He  is  released  on 
bail  and  the  bail  which  he  gave  was  easier  for  him 
to  produce  than  it  was  for  the  prostitute,  Esther 
Wood,  to  produce  a  bail  of  $50.00  after  she  had  been 
in  jail  for  months. 

On  page  seventy  of  the  brief  appears  this  glar- 
ing misstatement:  ''With  such  witnesses  and  under 
threats  of  sending  one  of  them  to  Lansing,  the  gov- 
ernment has  pursued  the  appellant  with  unflinching 
zeal."  What  the  government  has  done  is  to  insist 
that  the  attorney  who  advises  a  prostitute  to  com- 
mit the  crime  of  perjury  should  not  be  permitted  to 
longer  disgrace  the  honest  profession  of  law  and  to 
decline  to  admit  that  an  attorney  is  privileged  from 
prosecution. 

IN  CONCLUSION,  IT  IS  SUBMITTED  that 
the  appellant  had  a  fair  and  impartial  trial,  before 
a  fair  and  impartial  judge  and  jury;  that  he  was 
duly  convicted,  as  he  ought  to  have  been;  that  the 
situation  that  now  confronts  him  is  not  the  result  of 
anything  other  than  his  own  deliberate,  wrongful, 
base  and  dishonest  act,  as  proven  by  competent  wit- 
nesses at  his  trial ;  for  these  reasons  the  government 
insists  that  the  verdict  should  be  upheld  and  should 
receive  the  approval  of  this  Honorable  Court. 
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AYitli  the  hope  that  this  brief  may  be  of  some 
assistance  in  arriving  at  a  just  conclusion,  it  is 

Respectfully  submitted, 

Clarence  L.  Reames, 
United  States  Attorney. 

Robert  R.  Rankix^ 
Assistant  United  States  Attorney. 
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[Praecipe  for  Apostles.] 

In  the  District  Court  of  the  United  States,  Northern 
District  of  California,  First  Division. 

IN  ADMIRALTY. 

OSKAE  JOHANSEN  et  al.,  '• 

Libelants  and  Appellees, 
vs. 

The  Steamer  '^ROANOKE,"  etc. 

NORTH  PACIFIC  STEAMSHIP  COMPANY,  a 

Corporation, 

Claimant  and  Appellant. 

To  the  Clerk  of  the  Above-entitled  Court: 

You  are  hereby  instructed  to  prepare  the  apostles 
on  the  appeal  herein  in  the  Circuit  Court  of  Appeals, 
to  consist  of  the  following : 

1.  A  caption  exhibiting  the  style  of  the  court  and 
the  title  of  the  cause  and  a  statement  showing  the 
time  of  the  commencement  of  the  suit;  the  names 
of  the  parties,  setting  forth  the  original  parties  and 
those  who  have  become  parties  before  the  appeal. 

2.  The  libel  and  the  date  when  the  same  was  filed. 

3.  The  process  of  the  arrest  of  the  steamer 
^*  Roanoke." 

4.  The  claim  filed  by  North  Pacific  Steamship 
Company,  a  corporation,  claimant  herein,  together 
with  stipulation  and  undertaking  filed  therewith. 

5.  The  answer  of  said  claimant  together  with  the 
amendments  thereof. 
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6.  Statement  of  the  time  when  the  trial  was  had 
and  the  name  of  the  judge  hearing  the  same.     [1*] 

7.  Testimony  on  the  part  of  the  libelants  taken 
before  Francis  Knill,  Esq.,  Commission-er  and  in 
open  court,  during  the  trial  of  said  cause,  together 
with  the  exhibits  filed. 

8.  Testimony  on  the  part  of  the  claimant  taken 
at  the  trial  of  said  cause,  together  with  the  exhibits 
filed. 

9.  All  orders,  acts  and  proceedings  of  the  above- 
entitled  court  to  which  exceptions  were  made. 

10.  The  opinion  of  the  Court  filed  herein. 

11.  The  final  decree. 

12.  Notice  of  appeal. 

13.  Undertaking  on  appeal  for  costs  and  super- 
sedeas. 

14.  The  assignments  of  error. 
Dated:  October  20th,  1913. 

15.  Exceptions  to  claimant's  answer  and  ruling 
thereon. 

CHARLES  H.  SOOY, 
DAVID  L.  LEVY, 
Proctors  for  Claimant  and  Appellant. 
Receipt  of  a  copy  of  the  within  Praecipe  to  Clerk 
admitted  this  23d  day  of  October,  1913. 

F.  R.  WALL, 
Proctor  for  Libelants. 

[Endorsed] :  Filed  Oct.  23,  1913.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [2] 


*Page-number  appearing  at  foot  of  page  of  original  certified  Record. 
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[Statement  of  Clerk,  U.  S.  District  Court.] 

In  the  District  Court  of  the  United  States  in  cmd  for 
the  Northern  District  of  California,  First  Di- 
vision, 

No.  15,401. 

OSKAR  JOHANSEN  et  al.,  ■ 

Libelants. 

vs. 

The  Steamer  ^^EOANOKE,"  Her  Boilers,  Engines, 
etc. 

Respondent. 

PARTIES. 

Libelants:  Oskar  Johansen,  H.   Meislahn,  P.  Cain, 

F.  G.  Palmer,  George  K.  Bekker,  Christen 
Christensen,  Alf  Johnsen,  A.  C.  Andersen,  E. 
Andersson,  H.Andreasen,  A.Fraser,  O.  Harness, 
M.  Staley,  W.  Kremer,  V.  Miatson,  J.  Kot- 
charin,  C.  Gibson,  A.  Sjogren,  B.  Prankel,  K. 

G.  Clark,  A.  S.  Caskey,  S.  B.  Nilsen,  George  M. 
Reed,  G.  W.  Jacobs,  A.  Disher,  J.  E.  Johnson, 
W.  E.  Pitts,  G.  Drew,  A.  G.  Clarke,  J.  Martin, 
E.  Andrews,  J.  Pitts,  and  R.  Tennant.     [3] 

Respondent:  The  steamer  *^ Roanoke,"  her  boilers, 
engines,  machinery,  tackle,  apparel,  and  other 
furniture. 

Claimants:  North  Pacific  Steamship  Company. 

PROCTORS. 
For  Libelants:  F.  R.  Wall,  Esquire,  San  Francisco, 
California. 
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For  Eespondents  and   Claimants:   C.  H.  Sooy,  Es- 
quire, and  David  L.  Levy,  Esquire,  San  Fran- 
cisco, California. 
April  26tli,  1913.     Filed  verified   Libel   for    Sal. 

vage  services,  etc.     [4] 


In  the  United  States  District  Court,  in  and  for  the 
Northern  District  of  California,  First  Division, 

IN  ADMIRALTY— No.  15,401. 

OSKAR  JOHANSEN  et  al., 

Libelants, 

vs.  ," 

The  Steamer  ' '  ROANOKE, ' '  etc. 

Libel  for  Salvage. 

To  the  Honorable  United  States  District  Court,  in 
and  for  the  Northern  District  of  California, 
First  Division: 
The  libel  of  Oskar  Johansen,  H.  Meislahn,  P. 
Cain,  F.  G.  Palmer,  George  K.  Bekker,  Christen 
Christensen,  Alf  Johnsen,  A.  C.  Andersen,  E.  An- 
dersson,  H.  Andreasen,  A.  Eraser,  0.  Havness,  M. 
Staley,  W.  Kremer,  V.  Matson,  J.  Kotcharin,  C. 
Gibson,  A.  Sjogren,  B.  Frankel,  K.  G.  Clark,  A.  S. 
Caskey,  S.  B.  Nilsen,  George  M.  Reed,  G.  W,.  Jacobs, 
A.  Disher,  J.  E.  Johnson,  W.  E.  Pitts,  G.  Drew, 
A.  G.  Clarke,  J.  Martin,  E.  Andrews,  J.  Pitts  and 
R.  Tennant,  lately  composing  all  of  the  officers  and 
crew  of  the  steamer  ^^ Santa  Clara"  (except  the 
master  and  chief  engineer),  for  themselves,  and  on 
behalf  of  all  others  entitled  and  not  pleaded,  against 
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the  steamer  ^^ Roanoke,"  her  boilers,  engines,  ma- 
chinery, tackle,  apparel  and  other  furniture,  in  a 
cause  of  salvage,  civil  and  maritime,  alleges  as  fol- 
lows: 

1.  That  at  all  of  the  times  hereinafter  mentioned, 
each  of  the  above-named  libelants  was  a  seaman  on 
board  of  the  steamer  '^ Santa  Clara,"  regularly  em- 
ployed on  board  of  said  steamer;  that  said  steamer 
was  at  all  of  said  times  a  vessel  of  about  1500  tons 
gross  register  and  was  employed  on  regular  voyages 
between  Pacific  Coast  ports  of  the  United  States  in 
carrying  cargo  and  passengers  between  said  ports 
and  was  of  the  value  of  about  $150,000. 

2.  That  on  or  about  the  9th  day  of  April,  1913, 
the  said  steamer  ''Santa  Clara"  left  San  Francisco, 
in  the  State  of  California,  bound  for  Port  Harford, 
the  port  of  San  Luis  Obispo,  in  said  State,  with  each 
and  all  of  said  libelants  on  board  of  her  and  con- 
stituting her  full  complement  of  officers  and  crew 
(except  as  to  the  master  and  chief  engineer)  ;  that 
about  10  o'clock  in  the  forenoon  of  April  10,  1913, 
while  said  steamer  was  on    said  voyage  with  said 


May  be  used  as  original :  — 

C.  H.  SOOY  and 

D.  L.  LEVY, 
Proctors  for  Claimant. 

I  consent  that  this  copy  of  the  libel  may  be  used 
In  the  place  and  stead  of  the  original. 

F.  R.  WALL, 
Proctor  for  Libelants.     [5] 
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libelants  on  board  of  her  as  aforesaid  and  while  said 
steamer  was  about  one  hour's  run  from  the  said 
port  of  San  Luis  Obispo,  a  wireless  message  was  re- 
ceived by  said  steamer  ^^ Santa  Clara"  from  the 
steamer  ** Roanoke";  that  said  wireless  message 
stated  that  said  steamer  ^'Roanoke"  was  just  south 
of  Point  Arguello,  California,  and  has  lost  her  pro- 
peller and  was  drifting  on  shore  and  that  the  wind 
where  said  ** Roanoke"  then  was  was  blowing  from 
the  sea  toward  the  shore  and  that  the  weather  where 
said  ^^ Roanoke"  then  was  was  foggy  and  that  said 
'^ Roanoke"  was  in  need  of  assistance  and  asked  that 
said  ^^ Santa  Clara"  come  at  once  to  the  assistance  of 
said  ^* Roanoke";  that  thereupon  the  course  of  said 
'^ Santa  Clara"  was  changed  so  as  to  head  in  the  di- 
rection of  said  Point  Arguello,  and  said  '^  Santa 
Clara"  thereupon  steamed  in  the  direction  of  said 
Point  Arguello  for  a  period  of  about  seven  hours; 
that  while  steaming  toward  said  Point  Arguello  as 
aforesaid,  said  steamer  *^  Santa  Clara"  ran  into  a 
thick  fog  and  that  said  fog  continued  to  prevail  until 
after  the  steamer  '^ Roanoke"  was  taken  in  tow  by 
said  steamer  ^* Santa  Clara"  as  hereinafter  stated; 
that  when  said  steamer  ^' Santa  Clara"  arrived  off 
Point  Arguello,  said  steamer  *^ Roanoke"  was  found 
lying  at  an  anchor  about  half  or  three-quarters  of 
a  mile  from  the  shore  near  Point  Arguello ;  that  said 
steamer  *^ Roanoke"  was  then  and  there  in  great 
danger  because  of  the  facts  that  she  had  lost  her 
propeller  [6]  and  was  without  any  means  of 
propulsion  or  control  and  that  the  wind  was  blowing 
on  shore  and  that  the  winds  where  she  then  was  are 
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apt  to  blow  with  great  violence  during  the  month  of 
April,  and  that  heavy  weather  was  likely  to  be  ex- 
perienced by  her  at  any  time,  and  that  the  place 
where  said  ^^Eoanoke''  was  at  anchor  was  an  ex- 
posed and  open  place  in  about  20  fathoms  of  water, 
and  that  the  coast  to  the  north  of  said  ^* Roanoke" 
was  rocky  and  dangerous  and  the  coast  to  the  east- 
ward of  said  ^'Roanoke"  was  an  open  exposed  beach 
and  that  there  was  then  and  there  a  thick  fog  pre- 
vailing ;  that  because  of  the  thick  fog  then  and  there 
prevailing,  and  that  had  prevailed,  navigation  was 
dangerous  for  the  steamer  ^*  Santa  Clara"  and  be- 
cause of  said  fog  said  ^^Santa  Clara"  came  danger- 
ously near  colliding  with  said  *' Roanoke,"  to  the 
great  risk  and  danger  of  these  libelants;  that  said 
*^ Roanoke,"  was  taken  from  her  said  position  by 
said  *^  Santa  Clara"  and  was  taken  in  tow  by  said 
^^ Santa  Clara"  between  6  and  7  o'clock  in  the  after- 
noon of  said  10th  of  April  and  was  towed  by  her 
in  the  direction  of  said  port  of  San  Luis  Obispo,  but 
that  said  ^^ Santa  Clara"  aiTived  off  said  port  in  the 
night-time  and  was  compelled  to  lie  off  said  port 
with  said  *^ Roanoke"  in  tow  until  the  next  morning. 
That  on  the  morning  of  April  11,  1913,  said  *^  Santa 
Clara"  took  the  said  ^* Roanoke"  into  said  port  of 
San  Luis  Obispo  and  placed  said  ^^ Roanoke"  in  a 
position  of  safety. 

3.  That  by  reason  of  the  rendering  of  the  afore- 
said salvage  services,  each  of  said  libelants  is  en- 
titled to  be  awarded  by  this  Court  a  substantial  sum 
as  salvage  for  the  services  rendered  by  each  of  said 
libelants  in   salving   said   ** Roanoke"  as  aforesaid, 
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that  the  value  of  said  ''Roanoke"  at  the  time  she 
was  salved  and  brought  into  a  port  of  safety  as 
aforesaid  was  about  the  sum  of  $325,000;  that  each 
of  said  libelants  ask  that  this  Court  award  to  each 
of  them  such  proportion  of  the  gross  amount 
awarded  for  [7]  said  salvage  as  to  this  Court  may 
seem  meet  and  proper  in  the  premises. 

4.  That  said  steamer  ''Roanoke"  is  now  in  the 
port  of  San  Francisco  and  within  the  admiralty  and 
maritime  jurisdiction  of  the  United  States  and  of 
this  Honorable  Court. 

5.  That  all  and  singular  the  premises  are  true 
and  within  the  admiralty  and  maritime  jurisdiction 
of  the  United  States  and  of  this  Honorable  Court. 

WHEREFORE,  each  of  said  libelants  prays  that 
process  in  due  form  of  law,  according  to  the  course 
of  this  Honorable  Court  in  causes  of  admiralty  and 
maritime  jurisdiction,  may  issue  against  the  said 
steamer  "Roanoke,"  her  boilers,  engines,  machinery, 
tackle,  apparel  and  other  furniture,  and  that  aji 
persons  having  or  pretending  to  have  any  right,  title 
or  interest  therein  may  be  cited  to  appear  and  an- 
swer, upon  oath,  all  and  singular  the  matters  afore- 
said, and  that  this  Honorable  Court  would  be  pleased 
to  decree  such  a  sum  of  money  or  proportion  of  the 
value  of  the  said  steamer  "Roanoke,"  her  boilers, 
engines,  machinery,  tackle,  apparel  and  other  furni- 
ture, to  each  of  said  libelants  and  others,  salvors,  as 
a  compensation  for  their  salvage  services,  as  shall 
seem  meet  and  reasonable,  together  with  their  costs 
and  expenses  in  this  behalf  sustained;  and  that  the 
said  steamer  "Roanoke,"  her  boilers,  engines,  ma- 
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chineiy,  tackle,  apparel  and  other  furniture,  may  be 
condemned  and  sold  to  pay  the  same ;  and  that  each 
of  said  libelants  may  have  such  other  and  further 
relief  as  in  law  and  justice  he  may  be  entitled  to  re- 
ceive. 

F.  E.  WAIiL, 
Proctor  for  said  Libelants.     [8] 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

F.  G.  Palmer,  being  first  sworn,  deposes  and  says : 
That  he  is  one  of  the  persons  named  as  the  libelants 
in  the  above  and  foregoing  libel;  that  he  has  read 
said  libel  and  knows  the  contents  thereof,  and  that 
the  same  is  true  of  his  own  knowledge. 

F.  G.  PALMER. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  April,  1912. 


[Endorsed]  :  Filed  Sep.  26,  1913.    W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [9] 


Monition  and  Return  of  U.  S.  Marshal. 

Northern  District  of  California, — ss. 
The    President  of  the   United  States  of   America, 
to  the  Marshal  of  the  United  States  for 
[Seal]     the    Northern    District    of    California, 

Greeting. 
Whereas,  a  Libel  hath  been  filed  in  the  District 
Court  of  the  United  States  for  the  Northern  District 
of  California,  on  the  26th  day  of  April,  in  the  year 
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of  our  Lord,  one  thousand  nine  hundred  and  thirteen. 
By  Oskar  Johansen  et  als.,  against  The  Steamer 
**Eoanoke,"  etc.,  her  tackle,  apparel  and  furniture, 
in  a  cause  of  libel  for  salvage,  civil  and  maritime 
for  the  reasons  and  causes  in  the  said  libel  mentioned, 
and  praying  the  usual  process  and  monition  of  the 
said  Court  in  that  behalf  to  be  made,  and  that  all 
persons  interested  in  the  said  vessel,  her  tackle,  etc., 
may  be  cited  in  general  and  special  to  answer  the 
premises,  and  all  proceedings  being  had  that  the  said 
vessel,  her  tackle,  etc.,  may  for  the  causes  in  the  said 
libel  mentioned,  be  condemned  and  sold  to  pay  the 
demands  of  the  libelant. 

YOU  ARE  THEREFORE  HEREBY  COM- 
MANDED to  attach  the  said  vessel,  her  tackle,  etc., 
and  to  retain  the  same  in  your  custody  until  the  fur- 
ther order  of  the  Court  respecting  the  same  and  to 
give  due  notice  to  all  persons  claiming  the  same,  or 
knowing  or  having  anything  to  say  why  the  same 
should  not  be  condemned  and  sold  pursuant  to  the 
prayer  of  the  said  libel,  that  they  be  and  appear  be- 
fore the  said  Court,  to  be  held  in  and  for  the  North- 
em  District  of  California,  on  the  13th  day  of  May, 
A.  D.,  1913,  at  10  o'clock  in  the  forenoon  of  the  same 
day,  if  that  day  shall  be  a  day  of  jurisdiction,  [10] 
otherwise  on  the  next  day  of  jurisdiction  .thereafter, 
then  and  there  to  interpose  a  claim  for  the  same,  and 
to  make  their  allegations  on  that  behalf. 

And  what  you  shall  have  done  in  the  premises  do 
you  then  and  there  make  return  thereof,  together 
with  this  writ. 
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WITNESS,  the  Hon.  WM.  C.  VAN  FLEET,  Judge 
of  said  Court,  at  the  City  and  County  of  San  Fran- 
cisco, in  the  Northern  District  of  California,  this 
26th  day  of  April,  in  the  year  of  our  Lord,  one  thou- 
sand nine  hundred  and  thirteen,  and  of  our  inde- 
pendence, the  one  hundred  and  37th. 

W.  B.  MALING, 
Clerk. 
By  C.  W.  Calbreath, 
Deputy  Clerk. 
F.  R.  WALL, 

Proctor  for  Libelant. 

MARSHAL'S  RETURN. 

In  obedience  to  the  within  Monition,  I  attached 
the  steamer  *' Roanoke"  therein  described,  on  the 
28th  day  of  April,  1913,  and  have  given  due  notice 
to  all  persons  claiming  the  sam'e  that  this  Court  will, 
on  the  13th  day  of  May,  1913  (if  that  day  be  a  day 
of  jurisdiction,  if  not,  on  the  next  day  of  jurisdiction 
thereafter),  proceed  to  trial  and  condemnation 
thereof,  should  no  claim  be  interposed  for  the  same. 
I  further  return  that  I  posted  a  notice  of  seizure  on 
the  herein  named  steamer  *^ Roanoke." 

I  further  return  that  I  served  the  within  Monition 
by  handing  to  and  leaving  with,  Richard  Dickson, 
Captain  and  Master  in  [11]  charge,  of  the  said 
steamer  '* Roanoke"  a  copy  of  this  Monition  at  the 
Union  Iron  Works,  on  the  Bay  of  San  Francisco,  in 
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the  city  of  San  Francisco,  Cal. 
This,  28th  day  of  April,  1913. 

C.  T.  ELLIOTT, 
United  States  Marshal. 
By  I.  W.  Grover, 
Office  Deputy. 

[Endorsed]:  Filed  May  1,  1913.     W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [12] 


In   the   District   Court   of   the    United   States   of 
America,  Northern  Distinct  of  California, 

IN  ADMIRALTY— No.  

OSKAR  JOHANSEN  et  al., 

Libelants, 
vs. 
The  Steamer  ^^ ROANOKE,"  etc. 

Claim  of  North  Pacific  Steamship  Co. 
To  the  Honorable  WM.  C.  VAN  FLEET,  Judge  of 
the  District  Court  of  the  United  States  for  the 
Northern  District  of  California: 
The  claim  of  North  Pacific  Steamship  Company  to 
the  steamer  ''Roanoke,"  her  tackle,  apparel  and  fur- 
niture, now  in  the  custody  of  the  Marshal  of  the 
United  States  for  the  said  Northern  District  of  Cal- 
ifornia, at  the  suit  of  Oskar  Johansen  alleges — 

That  North  Pacific  Steamship  Co.,  the  true  and 
bona  fide  owner  of  the  said  steamer  ''Roanoke,"  her 
tackle,  apparel  and  furniture,  and  that  no  other  per- 
sons is  owner  thereof. 
Wherefore  th. .  claimant. .  prays  that  this  Honor- 
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able  Court  will  be  pleased  to  decree  a  restitution  of 
the  same  to  North  Pacific  Steamship  Co.  and  other- 
wise right  and  justice  to  administer  in  the  premises. 
NORTH  PACIFIC  STEAMSHIP  CO. 

By  C.  H.  SOOY, 
Attorney  in  Fact. 

deposes  and  says  that  he  was  and  is 

the  master  of  said  vessel,  and  that  at  the  time  of  the 
said  arrest  thereof,  he  was  in  possession  of  the  same 
as  the  lawful  bailee  thereof  for  the  said  owner. ., 
and  that  said  owner . .  reside . .  out  of  the  said  North- 
ern [13]  District  of  California,  and  more  than 
one  hundred  miles  from  the  city  of  San  Francisco,  in 
said  District. 

C.  H.  SOOY, 
Proctor  for  Claimant. 
Northern  District  of  California, — ss. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  April,  A.  D.  1913. 

[Seal]  FRANCIS  KRULL, 

Deputy  Clerk  U.  S.  District  Court  Northern  District 
of  California. 

[Endorsed] :  Filed  Apr.  28,  1913.     W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [14] 
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In  the  United  States  District  Court,  in  and  for  the 
Northern  District  of  California,  First  Division, 

IN  ADMIRALTY— No.  

OSKAR  JOHANSEN  et  al., 

Libelants, 
vs. 

The  Steamer  ' '  ROANOKE, ' '  etc. 

Stipulation  for  Release  of  Vessel. 

Whereas  a  libel  was  filed  in  the  above-entitled 
court,  on  the  26th  day  of  April,  1913,  by  Oskar 
Johansen  and  others,  against  the  steamer  ^'Roan- 
oke," etc.,  for  the  reasons  and  causes  in  said  libel 
mentioned,  it  is  now  stipulated  and  agreed  that  upon 
the  claimant  of  said  vessel  giving  the  usual  admi- 
ralty stipulation,  pursuant  to  the  rules  and  practice 
of  this  Court  conditioned  to  appear  in  the  suit  and 
abide  by  all  orders  of  the  Court,  interlocutory  or 
final,  in  the  cause,  and  to  pay  all  damages  awarded 
by  the  final  decree  rendered  therein,  in  the  sum  of 
three  thousand  dollars  ($3,000),  with  the  Illinois 
Surety  Company  as  surety,  that  the  said  steamer 
'^Roanoke,"  attached  under  process  is'Sued  in  pur- 
suance of  the  prayer  of  the  said  libel,  may  be  re- 
leased from  said  attachment  and  restored  to  the 
claimant  of  said  vessel. 

F.  R.  WALL, 
Proctor  for  Libelants. 

[Endorsed] :  Filed  Apr.  28,  1913.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [15] 
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No.  15,401. 

District  Court  of  the  United  States  for  the  Northern 
District  of  California,  First  Division, 

IN  ADMIRALTY. 

Stipulation. 
(STIPULATION— BOND— FOR  RELEASE.) 

Entered  into  in  pursuant  to  the  Rules  of  Practice 

of  This  Court. 

WHEREAS,  a  Libel  was  filed  on  the  26th  day  of 
April,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  thirteen,  by  Oskar  Johansen  et  al., 
against  The  Str.  '^Roanoke,"  etc.,  for  the  reasons 
and  causes  in  the  said  Libel  mentioned;  and, 
whereas,  the  said  Str.  is  in  the  custody  of  the  United 
States  Marshal,  under  the  process  issued  in  pursu- 
ance of  the  prayer  of  said  libel,  and  whereas  the  said 
steamer  has  been  claimed  by  North  Pacific  Steam- 
ship Company;  and,  whereas,  it  has  been  stipulated 
that  said  steamer  '' Roanoke,"  etc.,  may  be  released 
from  arrest  upon  the  giving  and  filing  of  an  Admi- 
ralty Stipulation  in  the  sum'  of  Three  Thousand 
($3,000)  dollars,  as  appears  from  said  Stipulation 
now  on  file  in  said  Court;  and  the  parties  hereto 
hereby  consenting  and  agreeing  that,  in  case  of  de- 
fault or  contumacy  on  the  part  of  the  claimant  or 
their  sureties,  execution  for  the  above  amount  may 
issue  against  their  goods,  chattels  and  lands: 

NOW,  THEREFORE,  the  condition  of  this  Stipu- 
lation is  such,  that  if  the  stipulators  undersigned 
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shall  at  any  time,  upon  the  Interlocutory  or  final 
Order  or  Decree  of  the  said  District  Court,  or  of  any 
Appellate  Court  to  which  the  above-named  suit  may 
proceed,  and  upon  notice  of  such  Order  or  Decree,  to 
C.  H.  S'ooy,  Esquire,  Proctor  for  the  Claimant  of  said 
Str.  ^^Eoanoke,"  etc.  abide  by  and  [16]  pay  the 
money  awarded  by  the  final  Decree  rendered  by  the 
Court  or  the  Appellate  Court  if  any  appeal  inter- 
vene, then  this  Stipulation  to  be  void,  otherwise  to 
remain  in  full  force  and  virtue. 

NORTH  PACIFIC  STEAMSHIP  CO. 

By  C.  H.  SOOY, 
Attorney  in  Fact. 
ILLINOIS  SURETY  COMPANY, 
By  CHARLES  T.  HUGHES, 
Its  Attorney  in  Fact. 

[Seal] 
Taken  and  acknowledged  this  28th  day  of  April, 
1913,  before  me. 

[Seal]  FRANCIS  KRULL, 

United  States  Commissioner,  Northern  District  of 
California. 

Northern  District  of  California, — ^^ss. 

Charles  T.  Hughes,  as  the  atty.  in  fact  for  Illinois 
Surety  Company,  party  to  the  above  stipulation,  be- 
ing duly  sworn,  depose  and  say,  for  himself,  that  the 
Illinois  Surety  Company  is  worth  the  sum'  of  Five 
Hundred  Thousand  ($500,000)  dollars  over  and 
above  all  his  just  debts  and  liabilities. 

CHARLES  T.  HUGHES, 
Atty.  in  Fact  for  Illinois  Surety  Co. 
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Sworn  to  this  28th  day  April,  1913,  before  me, 
[Seal]  FRANCIS  KRULL, 

United  States  Conmiissioner,  Northern  District  of 
California. 

[Endorsed]  :  Filed  the  28th  day  of  Apr.  1913.  W. 
B.  Maling,  Clerk.  By  Francis  Krull,  Deputy  Clerk. 
[17} 


In  the  United  States  District  Courts  in  and  for  the 
Northern  District  of  California,  First  Division, 

IN  ADMIRALTY— No.  15,401. 

OSKAR  JOHANSEN  et  al., 

Libelants, 

vs. 

The  Steamer  ^^ ROANOKE,"  etc. 

Answer  of  Claimant  North  Pacific  Steamship 

Company  to  Libel  for  Salvage. 
The  answer  of  North  Pacific  Steamship  Company, 
a  corporation,  claimant  herein,  to  the  libel  of  Oskar 
Johansen  et  al.,  vs.  The  Steamer  ^^ Roanoke,"  her 
boilers,  engines,  etc.,  in  a  cause  of  salvage  against 
said  ship,  alleges  and  denies  as  follows: 

I. 
Claimant  avers  rhat  it  has  no  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  allega- 
tions contained  in  Article  I  of  said  libel,  to  wit: 

^^That  at  all  the  times  hereinafter  mentioned 
each  of  the  above-named  libelants  was  a  seaman 
on  board  of  the  steamer  *  Santa  Clara'  regularly 
employed  on  board  of  said  steamer"; 
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And  therefore  neither  admits  nor  denies  the  same 
but  leaves  said  allegation  to  be  proved  by  said  libel- 
ants as  they  may  be  able  to  do  so  and  as  they  may 
be  advised,  except  that  as  to  libelants  B.  Prankel, 
J.  E.  Johnson,  W.  E.  Pitts,  G.  Drew,  A.  G.  Clarke, 
J.  Martin,  E.  Andrews,  J.  Pitts  and  R.  Tenant, 
claimant  alleges  that  said  B.  P.  Prankel  was  at 
[18]  the  times  mentioned  in  said  libel,  purser  on 
board  of  said  steamer  and  said  other  libelants  last 
mentioned  were  at  said  times  stewards  on  board  of 
said  steamer. 

II. 

Upon  the  same  ground  as  above  stated,  and  with 
the  exceptions  above  set  forth,  claimant  neither  ad- 
mits nor  denies  the  allegations  contained  in  Article 
II  of  said  libel,  that  each  and  all  of  said  libelants 
were  on  board  of  said  steamer  ^^ Santa  Clara,"  and 
constituted  her  full  complement  of  officers  and  crew 
(except  as  to  the  Master  and  Chief  Engineer),  but 
leaves  said  allegations  to  be  proved  by  said  libelants 
as  they  may  be  able  to  do  so  and  as  they  may  be 
advised. 

III.  * 

Denies  that  the  wireless  message  alleged  to  have 
been  received  by  said  steamer  ^^ Santa  Clara"  from 
said  steamer  ^'Roanoke"  stated  that  said  steamer 
*^ Roanoke"  was  drifting  on  shore  or  that  the  wind 
where  said  steamer  ^^ Roanoke"  then  was  was  blow- 
ing from  the  east  toward  the  shore  or  that  the 
weather  where  said  steamer  '^Roanoke"  then  was, 
was  foggy  or  that  said  alleged  message  contained 
any  statement  of  such  character  or  import,  or  that 
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said  statements  so  alleged  to  have  been  contained 
in  said  message  or  any  statement  of  S'ucli  character 
or  import,  were  facts. 

IV. 

Denies  that  said  steamer  '^ Santa  Clara"  there- 
upon or  at  any  time,  or  at  all,  steamed  in  the  direc- 
tion of  said  Pt.  Arguello  for  a  period  of  about  seven 
hours  or  for  any  period  longer  than  six  hours. 

V. 

As  to  the  allegations  contained  in  said  libel  that 
[19]  while  steaming  toward  said  Pt.  Arguello,  said 
steamer  ^^ Santa  Clara"  ran  into  a  thick  fog  and  that 
said  fog  continued  to  prevail  until  after  said  steamer 
^'Roanoke"  was  taken  in  tow  by  said  steamer 
*^ Santa  Clara,"  claimant  avers  that  from  the  tim'e 
when  said  steamer  '^ Santa  Clara"  received  said  al- 
leged message  from  said  steamer  ^^Roanoke"  until 
about  3:30  of  said  afternoon  of  April  10th,  1913,  and 
while  said  steamer  ^^ Santa  Clara"  was  proceeding 
toward  Pt.  Arguello,  said  steamer  ^^ Santa  Clara" 
encountered  nothing  but  clear  and  calm^  weather  and 
smooth  seas,  and  during  said  time  said  steamer 
^' Santa  Clara"  encountered  no  thick  fog  whatsoever, 
and  claimant  denies  that  said  steamer  '^  Santa 
Clara"  ran  into  a  thick  or  any  fog  at  any  tim'e  prior 
to  3 :30  0  'clock  in  the  afternoon  of  said  day,  or  that 
said  or  any  fog  prevailed  or  continued  to  prevail  at 
all  prior  to  that  time. 

VI. 

Denies  that  when  said  steamer  '^ Santa  Clara"  ar- 
rived off  Pt.  Arguello  said  steamer  ^^ Roanoke"  was 
found  lying  at  anchor  about  I/2  ^^  %  of  a  mile  from 
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the  shore  near  Pt.  Arguello  or  at  any  distance  from 
said  shore  less  than  li/^  miles,  or  that  said  steamer 
** Roanoke"  was  so  lying  at  the  distance  alleged  or 
at  any  distance  from^  said  shore,  less  than  about  1^/2 
miles. 

VII. 

Denies  that  said  steamer  ^^Eoanoke"  was  then 
and  there,  or  at  any  time,  or  at  all,  in  great  or  any 
danger  because  of  the  facts  alleged  in  said  libel  or 
because  of  any  facts  whatever,  or  for  any  reason 
whatever. 

VIII. 

Denies  that  the  wind  was  blowing  on  shore  or  that 
the  winds  where  said  steamer  '^Roanoke"  then  was 
are  apt  to  [20]  blow  with  great  or  any  violence 
during  the  month  of  April,  or  that  heavy  weather 
was  likely  to  be  experienced  by  said  steamer  ^^  Roan- 
oke" at  any  time,  and  in  this  connection  libelant 
avers  that  the  weather  which  prevailed  at  said  time 
and  at  said  place  was  calm  and  the  sea  smooth  and 
showed  every  indication  of  remaining  so. 

IX. 

Denies  that  navigation  was  dangerous  for  said 
steamer  **  Santa  Olara"  for  the  reasons  alleged  in 
said  libel  or  for  any  reason  whatever;  denies  that 
said  steamer  *^ Santa  Clara"  came  dangerously,  or  at 
all,  near  colliding  with  said  steamer  *' Roanoke"  to 
the  great  or  any  risk  or  dianger  of  said  libelants  or 
any  of  them,  for  the  reasons  alleged  in  said  libel  or 
for  any  reason  whatever,  and  in  this  behalf  claim- 
ant avers  that  said  steamer  '* Santa  Clara"  was  pro- 
ceedlinig  at  a  speed'  of  less  than  8  miles  per  hour; 
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thlait  the  wiMstle  of  staid  steaoiier  '^ Roanoke"  was  be- 
ing blown  oontintiously  and  oonld  be  beard  and  was 
heard  by  said  ^^  Santa  Clana"  for  a  period  of  half  an 
honr  before  said  ^'Sanlta  Clara"  reached  the  place 
w'here  said  ^* Roanoke"  was  at  anchor;  that  at  no 
time  did  said  *^  Santa  Clara"  come  uip  to  any  distance 
less  than  four  or  five  hundred  feet  from'  said 
^^  Roanoke." 

X. 

Denies  that  the  acts  and  things  alleged  in  said 
libel  to  have  been  done'  constituted  salvage  services, 
or  that  by  reason  thereof,  each  or  any  of  said  libel- 
ants is  entitled  to  be  awarded  by  this  Court  a  sub- 
stantial or  any  sum  as  salvage  for  the  services  al- 
leged to  have  been  rendered  by  eiach  or  any  of  them ; 
denies  that  any  services  whatever  were  rendered  by 
each  or  any  of  said  libelants  in  salving  said  [21] 
*^ Roanoke,"  and  in  this  connection  claimant  avers 
that  the  tow  limes  and  towing  gear  used'  in  towing 
said  ^^ Roanoke"  belonged  to  staid  *^ Roanoke,"  and 
that  said  lines  were  taken  in  a  rowboat  by  members 
of  the  crew  of  said  ^^ Roanoke"  to  said  ^^  Santa 
Clara,"  and  that  the  only  services  performed  by  any 
memflber  of  the  crew  of  said  ^^Sianta  Clara"  in  this 
connection  was  to  make  said  tow  line  fast ;  that  said 
service  was  slight  and  unimportant  and  involved  no 
danger  or  risk  whatever  to  said  libelants  or  any  of 
them*,  except  as  to'  that  hereinabove  alleged,  required 
no  services  whatever  to  be  performed;  that  said 
^* Roanoke"  lay  in  the  course  of  said  ^* Santa  Clara." 

XI. 

Denies  th<at  the  value  of  said  ^^ Roanoke"  at  the 
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time  she  is  alleged  to  have  been  salved  and  brought 
into  a  port  of  safety  was  about  the  sum  of  $325,000.00, 
or  any  sum  greater  than  $150,000.00. 

XII. 

Claimant  avers  that  both  said  steamer  ^^ Roanoke" 
and  said  steamer  ^^ Santa  Clara"  are  and  at  all  the 
times  in  said  libel  mentioned  were  owned,  maintained 
and  operated  by  this  claimant  and  were  associated 
ships  and  members  of  the  same  fleet  visiting  ports 
along  the  Pacific  Coast  for  the  purpose  of  carrying 
freight  and  passengers,  passing  and  repassing  each 
other  in  the  course  of  their  voyages;  that  each  vessel 
of  the  fleet  to  which  said  steamers  belong  and  at  said 
times  belonged  are  and  at  all  said  times  for  a  long 
time  prior  thereto,  have  been  instructed  to  render  as- 
sistance of  every  kind  and  character  to  other  vessels 
of  said  fleet  whenever  necessary;  that  said  steamer 
*' Santa  Clara"  was  expressly  ordered  by  this  claim- 
ant to  render  assistance  to'  said  ** Roanoke"  [22] 
and  all  andi  any  acts  or  things  done  or  alleged  to  have 
been  done  by  said  *' Santa  Clara"  by  way  of  assist- 
ance to  said  ^^ Roanoke"  were  rendered  under  and 
in  compliance  with  the  express  order  and  command 
of  this  claimiant. 

XIII. 

That  it  is  and  sin'ce  a  long  time  prior  to  the  10th 
day  of  April,  1913,  has  been  mutually  understood  by 
seamen  in  the  employ  of  claimant  on  board  of  vessels 
belonging  to  this  claimant,  including  said  ^^ Roanoke" 
and  said  ^^ Santa  Clara,"  and  it  was  at  all  said  times 
among  said  seamen  a  well-established  usage  that  the 
wages  paid  to  and  received  by  them  f  ix)m  this  claim^ 
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ant  were  paid'  and  received  as  full  and  complete  com- 
pensation for  any  and  all  services  performed  by 
tliem  for  this  claimant,  or  at  tbe  command  or  request 
of  this  claimant  or  its  duly  authorized  agent,  irre- 
spective of  the  particular  vessel  for  or  upon  which 
such  services  might  'be  performed,  or  whether  such 
S'crvices  were  performled  in  rendering  assistance  to 
vessels  belonging  to  this  claimant  other  than  that 
upon  which  sudh  seamen  might  be  employed;  that  in 
recognition  of  such  understanding  and  usage,  the 
Captain  and  Chief  Engineer  of  said  ' '  Santa  Clara, ' ' 
who  were  such  at  the  times  alleged  in  said  libel,  have 
made  no  claim  for  salvage,  have  disclaimed  all  in- 
tention of  making  soch  claim  and  have  denied  the 
existence  of  any  ground  therefor. 

WHEREFORE  claimant  prays  that  the  libel  be 
dismissed. 

Dated:  June  11th,  1911. 

C.  H.  SOOY, 
DAVID  L.  LEVY, 
Proctors  for  Claimant.     [23] 

State  of  California, 

City  and  County  of  San  Francisco, — ss. 

Ch^as.  P.  Doe,  being  first  duly  sworn,  deposes  and 
says:  That  he  is  an  officer,  to  wit:  President  of  the 
North  Pacific  Steamship  Company,  claimant  in  the 
above-entitled  action,  and  makes  this  affidavit  for 
and  on  behalf  of  said  company;  that  he  has  read 
the  foregoing  answer  to  Libel  and  knows  the  contents 
thereof  and  that  the  same  is  true  of  his  own.  knowl- 
edge. 

CHAS.  P.  DOE. 
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Subscribed  and  sworn  to  before  me  this  11th  day 
of  June,  1913. 

[Seal]  EUGENE  W.  LEVY, 

Notary  Pniblic  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :  Filed  Jun.  11,  1913.     W.  B.  Malinjg, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [24] 


In  the  United  States  District  Court,  in  and  for  the 
Northern  District  of  California,  First  Division.    : 

IN  ADMIEALTY— No.  15,401. 

OSKAR  JOHANSEN  et  al., 

Libelants, 

vs. 

The  Steamer  ^^ ROANOKE,"  etc. 

Exceptions  to  Answer. 

The  libelants  in  the  above-entitled  libel  hereby 
except  to  the  answer  of  claimant  in  said  Libel,  as 
follows : 

First.  That  all  of  said  answer,  from  line  18  on 
page  1  thereof  dowtn  to  and  including  the  word 
'^adfvised"  in  line  27  on  said  page  1,  is  neither  rele- 
vant nor  pertinent,  and  that  the  same  is  scandalous 
and  insufficient. 

Second.  That  article  niunibered  *'II,"  on  page  2, 
of  said  answer,  and  each  and  every  part  of  said 
article,  is  neither  relevant  nor  pertinent,  and  that  the 
same  is  scand^loois  and  insufficient. 

In  which  particulars  the  libelants  insist  that  the 
claimant's   answ^er  is'  irrelevant,  impertinent,  scan- 
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dalous  and  insufficient. 

WHEREFORE,  said^  libelants  except  thereto,  and 
pray  that  the  parts  of  said  answer  excepted  to  be 
expunged  with  costs  to  said  claimant,  and  that  said 
claimant  be  compelled  to  file  a  further  relevant,  per- 
tinent and  soifficient  answer. 

P.  R.  WALL, 
Proctor  for  Libelants. 

Received  a  copy  of  the  within  exceptions  to  answer 
this  19th  day  of  June,  1913. 

C.  H.  SOOY  and 

D.  L.  LEVY, 
Proctors  for  Claimants.     [25] 

[Endorsed] :  Filed  Jun.  19,  1913.  W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [26] 


At  a  stated  term  of  the  District  Court  of  the  United 
States  of  America  for  the  Northern  District  of 
California,  First  Division,  held  at  the  court- 
room thereof,  in  the  City  and  County  of  San 
Francisco,  on  Tiiesday,  the  19th  day  of  August, 
in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  thirteen.  Present:  The  Honorable 
M.  T.  DOOLING,  Judge. 

No.  15,401. 
JOHANSON 
vs. 
Str.  ^^EOANOKE,"  etc. 

Order  Submitting  Exceptions  to  Answer. 

The  exceptions  to  the  answer  herein  this  day  came 
on  for  hearing  and  after  hearing  proctors,  by  the 
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Court  ordered  that  said  exceptions  stand  submitted 
to  the  Court  for  detemmntatioii.     [27] 


At  a  stated  term  of  the  District  Court  of  the  United 
States  of  America  for  the  Northern  District  of 
California,  First  Division,  held  at  the  court- 
room thereof,  in  the  City  and  County  of  San 
Francisco,  on  Thursday,  the  21st  day  of  August, 
in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  thirteen.  Present:  The  Honorable 
M.  T.  DOOLING,  Judge. 

No.  15,401. 

OSKAE  JOHANSEN  et  al., 

vs.  I 

Str.  ^'ROANOKE,"  etc. 

Order   Sustaining   Exceptions   to   Answer   of 

Claimant. 

The  exceptions  to  the  Answer  herein  having  been 
heretofore  submitted  to  the  Court  for  decision,  now, 
after  due  consideration  had  by  the  Court,  ordered 
that  said  exceptions  be  and  the  same  are  hereby  sus- 
tained: Further  ordered  that  respondent  be  and  is 
hereby  granted  five  days  to  amend  if  so  advised. 
[28] 
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In  the  United  States  District  Court,  in  and  for  the 
Northern  District  of  California,  First  Division,    , 

IN  ADMIRALTY— No.  15,401. 

OSCAR  JOHANSEN  et  al., 

Libelants, 

vs. 

The  Steamer  '^ROANOKE,"  etc. 

Amendment  to  Answer  of  Claimant  North  Pacific 
Steamship  Company  to  Libel  for  Salvage. 

Now  comes  North  Pacific  Steamship  Company,  a 
corporation,  claimant  herein,  and  by  leave  of  court 
first  had  and  obtained  files-  this  its  amendments  to 
its  answer  to  the  libel  of  Oskar  Johansen  et  al.,  vs. 
The  Steamer  *^ Roanoke,"  her  boilers,  engines,  etc., 
in  a  cause  of  salvage  now  on  file  herein,  and  denies 
as  follows: 

I. 

Claimiant  denies  that  at  all  the  times  in  said  libel 
mentioned,  or  at  any  time,  or  at  all,  each  or  any  of 
the  libelants  was  a  seaman  on  board  the  steamer 
*^ Santa  Clara"  or  regularly  or  at  all  employed  on 
board  of  said  steamer,  except  that  as  to  libelants  B. 
Frankel,  J.  E.  Johnson,  W.  E.  Pitts,  G.  Drew,  A.  G. 
Clarke,  J.  Martin,  E.  Andrews,  J.  Pitts  and  R.  T-en- 
ant,  claimant  alleges  that  said  B.  F.  Frankel  was  at 
the  times  mentioned  in  said  liibel  purser  on  said 
steamer  and  that  said  other  libelants  last  mentioned 
were  at  said  times  stewards  on  board  of  said  steamer. 
[29] 
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II. 

Denies  that  each  or  all  or  any  of  said  libelants 
were  on  board  of  said  steamer  or  constituted  her  full 
or  any  complement  of  officers  or  crew  (except  as  to 
the  Master  and  Chief  Engineer)  on  the  day  alleged 
in  said  libel,  or  any  time,  or  at  all. 

Wherefore,  claimant  prays  that  the  libel  be  dis- 
missed. 

CHAS.  H.  SOOY  and 
DAVID  L.  LEVY, 
Proctors  for  Claimant. 
State  of  California, 
City  and  County  of  San  Francisco, — ss. 

Chas.  H.  Sooy,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  an  officer,  to  wit:  Assistant  Sec- 
retary of  the  North  Pacific  Steamship  Company, 
claimant  in  the  above-entitled  action,  and  makes  this 
affidavit  for  and  on  behalf  of  said  company;  that  he 
has  read  the  foregoing  answer  to  Libel  and  knows 
the  contents  thereof  and  that  the  same  is  true  of  his 
own  knowledge. 

C.  H.  SOOY, 
Asst.  Secretary. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  August,  1913. 

[Seal]  E.  W.  LEVY, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :  Filed  Aug.  28,  1913.  W.  B.  Maling, 
Clerk.     By  Lyle  S.  Morris,  Deputy  Clerk.     [30] 
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At  a  stated  term  of  the  District  Court  of  the  United 
States  of  America  for  the  Northern  District  of 
'California,  First  Division,  held  at  the  courtroom 
thereof,  in  the  City  and  County  of  San  Fran- 
cisco, on  Tuesday,  the  16th  day  of  September, 
in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  thirteen.  Present:  The  Honorable  M. 
T.  DOOLING,  Judge. 

No.  15,401. 

OSKAR  JOHANSEN  et  al. 

vs. 

Str.  ^^ ROANOKE/'  etc. 

Minutes  of  Trial. 

This  cause  this  day  came  on  for  hearing,  F.  R. 
Wall,  Esq.,  appearing  as  proctor  for  libelant,  and 
Messrs.  C.  H.  Sooy  and  David  Levy,  appearing  as 
proctors  for  claimant;  Mr.  Wall  stated  the  case 
and  introduced  in  evidence  the  testimony  taken  on 
reference  before  a  United  States  Commissioner,  and 
called  Thomas  Geruderson,  Richard  Dixon,  G.  M. 
Jessen,  who  were  each  duly  sworn  and  examined 
for  libelant. 

Mr.  Sooy  recalled  Richard  Dixon  as  a  witness  on 
behalf  of  claimant,  and  also  recalled  G.  M.  Jessen 
as  a  witness  on  behalf  of  claimant,  and  called 
Charles  P.  Doe,  who  was  duly  sworn  and  examined 
as  a  witness  on  behalf  of  claimant.  Claimant  in- 
troduced certain  exhibits,  which  were  marked 
Claimant's  Exhibits  ''A"  and  ''B,"  respectively. 
The  case  was  then  continued  until  September  20th, 
1913,  at  9  o'clock  A.  M.,  for  argument.     [31] 
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At  a  stated  term  of  the  District  Court  of  the  United 
States  of  America  for  the  Northern  District  of 
California,  First  Division,  held  at  the  court- 
room thereof,  in  the  City  and  County  of  San 
Francisco,  on  Saturday,  the  20th  day  of  Sep- 
tember, in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  thirteen.  Present:  The  Hon- 
orable M.  T.  DOOLING,  Judge. 

No.  15,401. 

OSKAR  JOHANSEN  et  al. 

vs. 

Str.  ^^ ROANOKE,"  etc. 

Order  Submitting  Cause. 

This  cause  this  day  came  on  for  argument  and 
after  hearing  F.  R.  Wall,  Esq.,  in  behalf  of  libelant 
and  C.  H.  Sooy,  Esq.,  in  behalf  of  claimant,  by  the 
Court  ordered  this  cause  be  and  the  same  is  hereby 
submitted  to  the  Court  for  decision.     [32] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  First 
Division. 

Hon.  M.  T.  DOOLING,  Judge. 

OSKAR  JOHANSEN  et  al.,  , 

Libelants, 
vs. 
The  Steamer  ^^ROANOKE,"  etc.,  , 

Claimant. 
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Testimony  Taken  in  Open  Court. 

September  IGth,  li913^September  20tth,  1913. 

APPEARANCES. 
F.  R.  WALL,  Esq.,  for  the  Libelants. 
C.  H.  SOOY,  Esq.,  and  DAVID  LEVY,  Esq.,  for  the 
Claimant.  [33*— If] 
Mr.  WALL. — If  the  Court  please,  this  is  a  libel 
in  rem  against  the  steamer  '^Roanoke"  by  the  offi- 
cers and  crew  of  the  '^Santa  Clara"  with  the  ex- 
ception of  the  master  and  first  officer,  chief  steward 
and  perhaps  one  or  two  others  who  do  not  join  in 
the  libel.  I  will  not  take  the  time  of  the  Court  in 
reading  the  pleadings,  but  I  will  state  that  in  a  gen- 
eral way  the  facts  are  that  the  ^^S'anta  Clara,"  while 
on  her  way  from  San  Francisco  to  San  Luis  Obispo, 
leaving  San  Francisco  on  the  9th  of  April,  and  while 
within,  about  one  hour  and  a  half  steaming  of  San 
Luis  Obispo,  received  a  wireless  message  from  the 
** Roanoke"  stating  that  the  '^Roanoke"  had  lost 
her  propeller  and  was  in  need  of  assistance,  and  the 
*^S'anta  Clara"  then  changed  her  course  and  instead 
of  proceeding  to  her  destination,  San  Luis  Obispo, 
proceeded  to  the  southward  and  found  the  ^^  Ro- 
anoke" at  anchor  about  a  mile  and  a  half  to  the 
south  of  Point  Arguello  with  her  tail-shaft  broken 
and  both  blades  of  the  propeller  broken,  with  a 
m*oderate  westerly  wind,  and  took  her  in  tow,  and 
towed  her  up  to  San  Luis  Obispo,  where  she  was 

*Page-number  appearing  at  foot  of  page  of  certified  Apostles. 
tOriginal  page-number  appearing  at  foot  of  page  of  Testimony  as  same 
appears  in  Certified  Apostles. 
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an<3hored  and  later  turned  over  to  the  ''Sea  Rover/' 
The  answer  of  the  claimant — 

Mr.  LEVY. — If  I  may  interrupt  counsel  for  a  mo- 
ment, your  Honor  will  remember  that  certain  excep- 
tions to  the  original  answer  were  sustained  and  we 
took  the  leave  that  your  Honor  entered  to  amend 
and  file  the  amendments.  Since  that  time  we  have 
drafted  the  answer  in  an  amended  form  including 
the  original  answer  and  the  amendments  subse- 
quently filed,  so  instead  of  the  original  answer  and 
amendments  and  so  forth  we  would  like  to  file  now 
an  amended  answer. 

The  COURT.— Does  it  change  it  any? 

Mr.  LEVY. — Not  at  all  except  the  statutes;  we 
desire  [34 — 2]  to  plead  the  statute  of  the  State 
of  California,  Section  20'79  of  the  Civil  Code  of  the 
State  of  California,  which  has  application  to  the 
matter  of  salvage  and  we  desire  to  plead  it  out  of 
an  abundance  of  caution  because  in  the  cases  I  found 
I  have  not  found  any  which  hold  that  the  District 
Court  sitting  as  a  Court  of  Admiralty  can  take  judi- 
cial notice  of  the  Statutes  of  the  State. 

The  COURT. — Is  there  any  objection  in  filing  it? 

Mr.  WALL. — Yes,  it  should  not  have  been  de- 
layed until  this  time.  The  rule  in  the  Admiralty 
Court  is  that  an  amended  pleading  is  never  filed, 
but  the  amendment  to  the  pleading  is  put  in,  and 
there  has  been  ample  time  not  to  spring  this  at  the 
eleventh  hour  and  fifty-ninth  minute. 

Mr.  LEVY. — It  is  merely  pleading  a  matter  of 
law  out  of  an  abundance  of  caution,  and  I  found 
cases  whch  say  the  fed€ral  courts  do  take  judicial 
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notice  of  the  laws  of  various  States. 

Mr.  WALL. — It  is  fundamental  they  do. 

Mr.  LEVY. — And  further  they  administer  the 
laws  of  the  various  States;  in  other  words,  it  seems 
to  have  in  contemplation  a  case  where  the  citizen 
of  one  state  is  suing  a  citizen  of  the  other  state  and 
the  federal  courts  take  jurisdiction  by  reason  of  the 
diverse  citizenship  of  the  parties. 

Tho  COURT.— The  Court  will  take  knowledge  of 
the  statute. 

Mr.  WALL. — ^We  will  stipulate  if  necessary  that 
the  Court  can  do  so. 

The  COURT.— The  filing  will  not  he  permitted. 

Mr.  WALL. — That  the  Court  can  take  judicial  no- 
tice    [35 — 3]     is  elemental  and  fundamental. 

The  COURT. — I  understand.  All  that  you  want 
to  do  is  to  get  that  statute  before  the  Court. 

Mr.  LEVY.— Yes. 

Mr.  WALL. — ^After  the  denial  the  claimant  sets 
out  that  the  two  vessels  were  owned  by  the  same 
owner,  the  North  Pacific  Steamship  Company. 
*^That  each  vessel  of  the  fleet  to  which  said  steamers 
belong  and  at  said  times  belonged,  are  and  at  all 
said  times  for  a  long  time  prior  thereto,  have  been 
Instructed  to  render  assistance  of  every  kind  and 
character  to  other  vessels  of  said  fleet  whenever 
necessary;  that  said  steamer  ^ Santa  Clara'  was  ex- 
pressly ordered  by  this  claimant  to  render  assistance 
to  said  'Roanoke'  and  all  and  any  acts  or  things 
done  or  alleged  to  have  been  done  by  said  *  Santa 
Clara'  by  way  of  assistance  to  said  'Roanoke'  were 
rendered  under  and  in  compliance  with  the  express 


34  North  Pacific  Steam sliip  Company 

order  and  command  of  this  claimant. 

*^That  it  is  and  since  a  long  time  prior  to  the  10th 
day  of  April,  1913,  has  been  mutually  understood  by 
seaman  in  the  employ  of  claimant  on  board  of  ves- 
sels belonging  to  this  claimant,  including  said  'Ro- 
anoke' and  said  'Santa  Clara,'  and  it  was  at  all  said 
times  among  said  seamen  a  well-established  usage 
that  the  wages  paid  to  and  received  by  them  from 
this  claimant  were  paid  and  received  as  full  and 
complete  compensation  for  any  and  all  services  per- 
formed by  them  for  this  claimant,  or  at  the  com- 
m-and  or  request  of  this  claimant  or  its  duly  author- 
ized agent,  irrespective  of  the  particular  vessel  for 
or  upon  which  such  services  might  be  performed, 
or  whether  such  services  were  performed  in  render- 
ing assistance  [36 — 4]  to  vessels  belonging  to  this 
claimant  other  than  that  upon  which  such  seaman 
might  be  employed;  that  in  recognition  of  such  un- 
derstanding and  usage,  the  Captain  and  Chief  En- 
gineer of  said  'Santa  Clara,'  who  were  such  at  the 
times  alleged  in  said  libel,  have  made  no  claim  for 
salvage,  have  disiclaimed  all  intention  of  making 
such  claim  and  have  denied  the  existence  of  any 
ground  therefor."  That,  in  a  general  way  are  the 
issues  and  state  of  the  pleadings.  Do  you  wish  to 
miake  any  further  opening  statement  at  this  time  ? 

Mr.  LEVY.— I  think  not. 

Mr.  WALL. — I  will  say  that  a  large  part  of  the 
testimony  of  the  libelant  has  been  taken,  your  Honor, 
before  the  Commissioner  and  I  will  now  offer  that 
testimony  on  behalf  of  the  libelants  so  taken  in  evi- 
dence.    I  will  call  Captain  Gunderson. 
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THOMAS'  OUNODERSON,  called  for  the  libel- 
ants, sworn. 

Mr.  WALL. — Q.  Give  your  name  and  occupation, 
please,  Captain. 

A.  Thomas  Gunderson ;  pilot  of  the  fire  boat,  San 
Francisco  pilot  at  the  present  time. 

Q.  What  papers  do  you  hold? 

A.  Unlimited  master's  license. 

Q.  How  long  have  you  been  going  to  sea? 

A.  Since  I  was  14  years ;  36  years. 

Q.  How  long  have  you  been  going  to  sea  on  this 
coast  as  master?        A.  Since  1690. 

Q.  During  your  experience  as  master  have  you 
gone  up  and  down  the  coast  to  the  south  of  San 
Francisco  passing  Point     [37 — 5]     Arguello? 

A.  Yes,  sir,  all  that  time. 

Q.  How  many  times  have  you  been  up  and  down 
by  Point  Arguello? 

A.  Oh,  four  or  five  hundred  times. 

Q.  Have  you  ever  been  inshore  near  Point 
Arguello  with  any  vessel,  near  there? 

A.  I  have  never  been  inshore;  I  have  been  very 
close  to  the  shore. 

Q.  Have  you  ever  been  near  there  while  you  have 
had  to  discharge  cargo? 

A.  At  Surf,  I  discharged  limiber  between  Arguello 
and  Conception. 

Q.  Conception  is  to  the  south  of  Point  Arguello? 

A.  Yes,  sir,  13  miles. 

Q.  In  going  up  and  down  by  Arguello  have  you 
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been  able  to  acquire  any  information  as  to  the  nature 
of  the  coast  from  Point  Arguello  to  the  southward? 

A.  From  Arguello  to  about  three  miles  south  is 
a  very  rocky  coast. 

Q.  How  is  it  off  Point  Arguello? 

A.  Very  rocky. 

Q.  Off  Eocky  Point? 

A.  It  is  rocky  all  along  there  about  three  miles 
distance.  There  is  a  reef  about  one-half  mile  off 
of  Eocky  Point. 

Q.  Do  you  know  the  steamer  ' '  Eoanoke ' '  ? 

A.  I  do. 

Q.  I  will  ask  you  first  before  that,  Captain,  how 
does  the  anchorage  on  the  coast — ^how  does  the  coast 
from  Point  Arguello  to  about  a  mile  and  a  half  or 
two  miles  to  the  southward  compare  with  other 
points  on  the  coast  as  a  safe  part  of  the  coast  ? 

A.  I  consider  it  one  of  the  most  dangerous  parts 
of  the  Pacific  Coast. 

Q.  If  the  steamer  '^Eoanoke"  were  at  anchor  a 
mile  and  a  half  to  the  south  of  Point  Arguello  in  a 
fog  with  a  moderate  [38 — 6]  swell  setting  from 
the  westward  to  the  eastward  and  with  her  tail  shaft 
broken,  what  would  you  say  would  be  her  position 
as  to  a  position  of  safety,  or  one  of  danger? 

Mr.  SOOY. — Objected  to  as  assuming  something 
that  is  not  in  evidence,  and  no  proper  foundation 
being  laid  for  the  question. 

Mr.  WALL. — The  evidence  has  already  been 
offered,  if  your  Honor  please. 

The  COUET.— I  have  not  seen  it. 
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Mr.  SOOY. — It  does  not  include  all  the  facts. 

The  COURT.— Are  all  the  facts  included.  Is  it 
true  she  was  anchored  in  the  fog.  Is  there  any  tes- 
timony that  she  was  anchored  in  the  fog  % 

Mr.  SOOY.— Yes. 

The  OOTJET. — A  mile  and  a  half  or  two  miles  to 
the  south  from  Point  Arguello  ? 

Mr.  SOOY.— Yes. 

The  COUET.— With  her  tail  shaft  broken? 

Mr.  SOOY.— Yes.  ^ 

;    The  COURT.— With  a  moderate  swell? 

Mr.  SOOY.— Yes. 

The  COURT. — That  is  all  that  has  been  included 
in  the  question. 

Mr.  SOOY. — There  is  one  fact  left  out.  It  ap- 
peared in  the  testimony  that  there  was  a  light  north- 
west wind. 

Mr.  WALL. — Q.  I  will  add  ^^with  a  light  or  mod- 
erate westerly  or  northwest  wind"  to  the  question. 

A.  I  consider  she  is  in  a  dangerous  position. 

Q.  What  is  the  nature  of  the  holding  ground,  if 
you  know,  [39 — 7]  southward  of  Point  Arguello 
about  a  mile  and  a  half  or  two  miles  in  14%  fathoms 
or  in  that  locality  ? 

A.  The  chart  says  it  is  a  sandy  bottom  there,  not 
very  good  holding  ground. 

Q.  From  your  experience  what  is  the  fact  as  to 
swells  being  experienced  in  that  locality,  as  to  their 
springing  up? 

A.  Well,  sometimes  it  springs  up  pretty  rapidly. 

Mr.  WALL.— That  is  all. 
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Cross-examination. 

Mr.  SOOT. — Q.  Captain,  you  say  you  have  been 
up  and  down  the  coast  of  California  you  think  500 
times?        A.  Yes,  sir. 

Q.  And  in  your  capacity  as  master  of  different 
steam  schooners  on  this  coast?        A.  Yes,  sir. 

Q.  You  say  that  the  holding  ground  in  the  ocean 
three  miles  south  of  Point  Arguello  is  not  good  hold- 
ing ground.  You  mean  by  that,  I  presume,  that  the 
anchor  will  not  hold  in  that  kind  of  ground ;  is  that 
true? 

A.  I  do  not  consider  a  sandy  bottom  good  holding 
ground. 

Q.  You  say  that  particular  ground  is  not  good 
holding  ground.  By  that  you  mean  the  anchor  will 
not  hold  in  that  kind  of  ground.  Is  that  what  you 
mean?        A.  Yes,  sir. 

Q.  Did  you  ever  have  occasion  to  drop  your  anchor 
in  any  of  that  stretch  of  ocean-bed  there  three  miles 
south  of  Point  Arguello?        A.  No,  sir. 

Q.  Then,  just  how  do  you  know.  Captain,  the  char- 
acter of  the  ocean-bed  there  ? 

A.  I  said  the  chart  gives  it  a  sandy  bottom.  I  do 
not  know  it,  I  said  the  chart  gives     [40 — 8]     it. 

Q.  In  your  opinion.  Captain,  is  there  any  differ- 
ence between  sandy  bottoms.  Can  there  be  different 
kinds  of  sandy  bottoms,  or  are  they  all  alike  in  your 
opinion?        A.  I  guess  there  is  a  difference. 

Q.  There  is  a  difference  ?        A.  Yes,  sir. 

Q.  Did  you  say  the  sandy  bottom  down  there  is 
any  different  from  any  other  sandy  bottom,  or  not  ? 
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A.  I  did  not  say  it  was  any  different. 

Q.  So  that  all  you  know,  then,  Captain,  about 
whether  or  not  an  anchor  will  hold  in  that  particular 
stretch  of  beach  is  from  what  you  have  gleaned  from 
the  Government  chart ;  is  it  not,  from  the  fact  it  is 
a  sandy  bottom — is  that  true?        A.  Yes,  sir. 

Q.  That  is  all  the  knowledge  you  have  on  the  sub- 
ject?       A.  Yes,  sir,  on  that  particular  place. 

Q.  About  three  miles  south  of  Point  Arguello? 

A.  Yes,  sir. 

Q.  If  you  were  told.  Captain,  that  the  *^ Roanoke" 
had  her  starboard  anchor  over  within  three  miles  of 
Point  Arguello  and  that  one  anchor  did  hold  the 
vessel  for  some  10  or  12  hours  would  you  be  sur- 
prised at  that,  or  would  you  think  that  the  starboard 
anchor  of  the  ^^ Roanoke"  would  hold  her  in? 

A.  No,  sir,  I  would  not  be  surprised. 

Q.  You  would  not  be  surprised?        A.  No,  sir. 

Q.  What  do  you  call  good  holding  ground.  Cap- 
tain?       A.  Clay,  clay  bottom. 

Q.  Any  rock  in  it  ? 

A.  If  it  is  rock  it  is  good  holding  ground  too.  If 
your  anchor  has  hold  of  rock  you  will  break  the 
[41 — 9]     anchor  before  the  holding  ground  will  go. 

Q.  Then  you  would  say  that  a  rock  ocean-bed  com- 
bined with  clay  would  not  be  so  good  as  a  sandy 
bottom  in  so  far  as  its  holding  qualities  are  con- 
cerned?       A.  It  would  be  better. 

Q.  The  rock  and  clay  would  be  better? 

A.  Yes,  sir. 

Q.  Are  you  familiar  with  any  of  the  anchorages 
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along  the  coast  outside  of  this  stretch  of  land  that 

you  have  testified  to? 

A.  Well,  I  have  anchored  a  good  many  places 
along  the  coast. 

Q.  Where? 

A.  I  anchored  about  8  miles  below  Point  Arguello 
imloading  a  cargo  of  lumber. 

Q.  At  what  point? 

A.  It  is  about  eight  miles  south  of  Arguello.  It 
don't  have  any  particular  name. 

Q.  Was  that  a  sandy  bottom  or  rock  ? 

A.  Rock,  I  broke  my  anchor. 

Q.  You  did  break  your  anchor  ?        A.  Yes,  sir. 

Q.  Did.  you  ever  anchor  in  sandy  bottoms  along 
there  ? 

A.  No,  sir,  I  anchored  below  Point  Conception; 
that  is  a  sandy  bottom,  but  it  is  more  sheltered. 

Q.  Is  it  not  a  fact  in  Monterey  County,  or  Watson- 
ville  or  Santa  Cruz,  in  places  like  that  the  anchors 
hold  better  after  they  have  become  buried  in  the  sand 
than  they  do  in  places  where  anchors  cannot  take 
hold? 

A.  I  understand  it  is  quicksand  in  Monterey,  the 
anchor  gets  buried. 

Q.  So  where  sand  is  shifting  sand  that  makes  the 
best  ground,  holding  ground?        A.  I  guess  so. 

Q.  If  the  sand  below  Point  Arguello  were  the  same 
kind  of  [42 — 10]  sands  as  found  in  Monterey  Bay 
then  you  would  say  it  would  be  good  holding  ground? 

A.  I  do  not  know  if  it  is  the  same  kind. 
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Q.  If  it  were  the  same  kind  you  would  say  it  was 
good  holding  groimd?        A.  Yes,  sir. 

Q.  You  know,  as  a  matter  of  fact,  you  can  put  one 
anchor  over,  the  starboard  or  port  anchor  any  place 
in  Monterey  Bay  and  that  the  tide  washing  up  and 
down  will  bury  that  anchor  and  it  finds  the  best  kind 
of  holding  ground.  As  a  seafaring  man  you  know 
that?        A.  It  holds. 

Q.  And  that  is  the  best  kind  of  holding  ground? 

A.  Yes,  sir. 

Q.  I  want  to  ask  you  this  question.  You  have 
stated  if  the  ^^Eoanoke,"  which  vessel  I  understand 
you  to  testify  you  are  acquainted  were  anchored 
with  her  starboard  anchor  one  mile  and  a  half  off- 
shore and  one  mile  and  a  half  or  two  miles  below 
Point  Arguello  you  would  say  the  vessel  was  in  a 
dangerous  position.  That  is  your  statement,  is  it 
not?        A.  Yes,  sir. 

Q.  Why  do  you  say  she  would  be  in  a  dangerous 
position? 

A.  If  it  blows  up  a  strong  northwest  wind  or  there 
is  a  swell  she  cannot  get  out  of  there  without  assist- 
ance. 

Q.  Then  would  you  say  that  those  are  the  only 
reasons  of  her  being  in  danger.  That  is  the  only 
reason  she  would  be  in  danger,  is  it  not,  the  question 
of  swell  or  wind?        A.  Yes,  sir. 

Q.  Those  two  reasons?        A.  Yes,  sir. 

Q.  Now,  then,  if  no  wind  sprang  up,  Captain,  and 
no  swell  came  up  from  the  west,  the  vessel  then  would 
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not  be  in  any     [43 — 11]     danger,  would  she? 

A.  Not  as  long  as  the  anchor  would  hold. 

Q.  As  long  as  her  anchor  held,  no  wind  sprang  up, 
no  swell  came  from  the  west  that  vessel  is  in  no  more 
danger  than  she  would  be  in  any  other  place  along 
the  coast?        A.  I  think  so. 

Q.  Have  you  ever  been  north  of  Point  Arguello  on 
the  Pacific  Coast?        A.  Yes,  sir,  I  have. 

Q.  All  up  and  down  the  coast,  have  you  not? 

A.  Yes,  sir. 

Q,  Do  you  know  where  Point  Buchon  is? 

A.  Yes,  sir. 

Q.  Do  you  know  a  place  five  or  six  miles  from 
Point  Buchon  where  there  is  a  bluff  beach  and  many 
rocks  jutting  out  of  the  ocean? 

A.  Pescadero  Point. 

Q.  Yes,  along  in  there?        A.  Yes,  sir. 

Q.  Would  you  say  that  is  a  dangerous  beach  or 
would  you  say  it  is  not  so  dangerous? 

A.  I  think  that  is  another  dangerous  place ;  a  mean 
place. 

Q.  Is  it  not  a  fact  that  is  considered  one  of  the 
worse  stretches  along  this  coast  'by  seafaring  men  ? 

A.  That  all  depends  what  position  you  get  in  there. 
You  have  no  right  to  get  in  so  close  there. 

Q.  Of  course,  no  place  is  dangerous  unless  you 
get  on  the  rocks.  You  are  never  in  any  danger  imtil 
you  get  on  the  rocks? 

A.  You  are  in  danger  before  you  get  on  the  rocks. 
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It  is  too  late,  your  danger  is  all  over  when  you  are 

on  the  rocks. 

Q.  Is  that  a  dangerous  coast  along  there? 

A.  It  is  dangerous  anywhere  if  you  lose  your  pro- 
peller or  shaft.  You  are  in  a  bad  fix  as  well  as  any 
other  place.     [44 — 12] 

Q.  You  know  where  Surf  is  on  the  coast?  ;? 

A.  Yes,  sir. 

Q.  You  remember  the  ill-fated  ** Santa  Rosa"? 

A.  Yes,  sir,  I  was  there  when  she  went  ashore. 

Q.  I  thought  so.  There  are  not  any  rocks  there, 
are  there?        A.  Sure. 

Q.  Where  the  vessel  went  ashore  ?        A.  Yes,  sir. 

Q.  Are  they  sticking  up  out  of  the  ocean? 

A.  Not  very  much.  ; ; 

Q.  That  is  mostly  sand  ?        A.  Rock  bottom. 

Q.  There  is  sand  on  the  beach?        A.  Yes,  sir. 

Q.  That  is  north  of  Point  Arguello  ? 

A.  Yes,  sir. 

Q.  Could  you  imagine  any  place  on  the  coast  of 
California  that  would  be  any  worse  for  vessels  to  go 
ashore  than  Surf  ?        A.  Oh,  yes. 

Q.  You  remember  the  ** Santa  Rosa"  wreck,  don't 
you?        A.  Yes,  sir,  I  saw  it. 

Q.  Can  you  imagine  anything  that  could  happen 
any  worse  to  a  vessel  than  have  her  break  in  two? 

A.  Yes,  sir,  she  stood  there  all  day. 

Q.  Did  she  break  that  day?        A.  Yes,  sir. 

Q.  Could  anything  happen  worse  to  a  vessel  than 
that  ? 
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A.  She  could  not  knock  all  to  pieces  in  a  couple  of 
hours. 

Q.  There  was  no  sea  to  amount  to  anything  that 
day?        A.  There  was  in  the  evening. 

Q.  There  was  not  in  the  morning? 

A.  It  was  pretty  smooth  in  the  morning. 

Q.  So  you  would  say  there  are  places  worse  than 
Surf  to  go  ashore?        A.  Yes,  sir. 

Q.  If  a  vessel  anchoring  one  mile  or  a  mile  and  a 
half  from  [45 — 13]  Surf  with  a  westerly  wind 
and  a  small  swell  running,  as  long  as  that  anchor  held 
there  would  be  no  more  danger  there  than  any  other 
place  on  the  coast?        A.  Not  if  she  had  steam. 

Q.  I  am  not  asking  you  about  that.  Assume  your 
boiler  had  broken  down? 

A.  No,  sir,  she  would  be  in  danger. 

Q.  As  long  as  her  anchor  held.  That  is  what  I 
am  asking  you.  Is  Point  Arguello  any  worse  place 
for  a  vessel  to  go  ashore  than  any  other  of  a  half 
dozen  places  along  the  coast? 

A.  It  is  a  very  rocky  coast.  The  steam  schooner 
**Laye"  went  ashore  there  and  lasted  about  three 
hours. 

Q.  Was  there  any  swell? 

A.  Ordinary  weather. 

Q.  You  remember  when  the  **Laye"  went  ashore 
there  was  a  heavy  sea  from  the  west? 

A.  I  heard  she  was  going  all  to  pieces;  the  men 
and  crew  never  got  anything  out  of  her. 

Q.  That  is  quite  true.  Could  not  that  happen  any 
place  out  of  50  places  on  the  coast  of  California  ? 
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A.  Yes,  sir;  I  could  pick  out  50  places  just  as  bad. 

Q.  So  you  would  not  say  it  was  any  worse  there? 

A.  I  said  it  was  one  of  the  worse. 

Q.  There  are  many  other  places  just  as  bad  north 
and  south  ?        A.  Yes,  sir. 

Q.  Are  you  familiar  with  Port  Harford  and  the 
coast  along  in  there?        A.  Yes,  sir. 

Q.  What  would  you  say  would  happen  to  a  vessel 
that  was  anchored  with  her  starboard  anchor  out  off 
Port  Harford  outside  the  breakwater  with  a  west- 
erly wind,  little  westerly  wind  and  with  a  westerly 
swell  if  the  anchor  chain  should  part  [46 — 14] 
and  she  would  drift  ashore ;  would  you  say  she  was 
in  danger? 

A.    Yes,  sir,  if  she  had  no  steam. 

Q.  She  had  no  steam  and  the  anchor  chain  parted 
and  she  drifted  inshore,  she  would  be  in  danger? 

A.  Yes,  sir. 

Q.  And  you  would  say  she  was  in  a  dangerous 
plaee,  would  you  not?        A.  Yes,  sir. 

Q.  Wiould  you  say  she  would  be  in  any  less  danger 
than  she  would  be  in  at  Point  ArgueU'o? 

A.  Yes,  sir ;  the  coast  is  not  so  rocky  around  there, 
you  have  a  chance  to  get  on  the  sand  beach  when  you 
get  in.  There  are  fewer  rocks  there,  you  are  less 
liable  to  hit  them  there,  you  are  miore  liable  to  get 
a  sandy  beach. 

Q.  If  you  did  get  a  sandy  bottom  there  with  rocks 
around  on  anchoring  the  vessel  is  liable  to  meet  with 
the  fate  of  the  ^* Santa  Rosa"?        A.  Not  in  there. 

Q.  You  do  not  think  she  would  break  up? 
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A.  Not  in  Port  Harford. 

Q.  I  am  speaking  either  side  there,  either  north 
or  south?        A.  North  she  wonld  break  up. 

Q.  And  if  she  were  right  up  at  Port  Harford 
without  any  steam)  with  a  westerly  mnd  and  she 
drifted  in  there,  unless  she  got  to  shore  she  would 
break  up  too? 

A.  There  is  a  harbor  there,  a  breakwater. 

Q.  Suppose  it  was  outside  the  breakwater? 

A.  If  she  hit  the  rocks  she  would'  break  up. 

Mr.  SOOY.— That  is  aU. 

Mr.  WALL. — Captain  Dickson's  testimony  has 
already  been  [47 — 15]  taken,  but  I  want  to  ask 
him  a  few  additional  questions. 

[Testimony  of  Richard  Dickson,  for  Libelants.] 

EICHARD  DICKSON,  called  for  the  libelants, 
sworn. 

Mr.  WALL. — ^Q.  You  testified  that  your  tail  shaft 
'broke  about  five  minutes  after  10  o'clock  on  the 
morning  of  the  10th  of  April;  that  is  correct,  is  it 
not?        A.  Yes,  sir. 

Q.  And  that  you  anchored  at  10  minutes  after  11  ? 

A.  In  that  neighborhood, — somewhere  in  there. 

Q.  You  saw  the  light-house.  Point  Arguello  Light- 
house, somewhere  between  8  and  9  o'clock  before  the 
fog  shoit  in?        A.  Yes,  sir. 

Q.  How  far  off  was  the  light-house  from  you  at 
the  time  you  saw  it  between  8  and'  9  o'clock  to  the 
best  of  your  judgment  ? 

A.  About  12  miles,  between  10  and  12  miles,  I  will 
say. 
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Q.  And  where  were  you  when  your  tail  shaft 
broke  ? 

A.  We  were  about,  to  the  best  of  my  re'collection, 
we  were  about  three  miles  south  by  east  of  Point 
Arguello. 

Q.  About  three  miles  south  by  east  of  Point  Ar- 
guello?        A.  Yes,  sir. 

Q.  When  you  discovered  that  your  tail  shaft  was 
broken  ? 

A.  Yes,  sir,  thiat  was  by  my  recfconing ;  of  course, 
it  was  thick  fog. 

Q.  Did  you  take  any  soundings  immediately  after 
your  tail  shaft  broke  ?        A.  We  did. 

Q.  How  miuch  water  were  you  in  right  after  the 
breaking  of  the  tail  shaft? 

A.  15  fathoms.  That  is  by  this  sounding  we  took. 
17  fathoms  at  first;  between  17  and  20  fathoms. 

Q.  Somewhere  between  17  and  20  fathoms? 

A.  Yes,  sir.     [48—16] 

Q.  From  that  time  until  you  came  to  an  anchor 
you  drifted  from  17  fathoms  to  14  and  one-half;  is 
that  correct? 

A.  Fourteen  and  one-half  fathoms  when  we  an- 
chored. 

Q.  Did  you  have  any  sail  on  the  ^ ^Roanoke''  after 
the  tail  shaft  broke? 

A.  I  had  two  sails,  but  I  did  not  use  them. 

Qi.  You  had  two  sails  but  you  did  not  use  them? 

A.  Yes,  sir,  because  it  was  dead  calmi;  I  could  not 
use  them.  ,     ! 

Q.  After   you  anchored  was   there  a  breeze  any 
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time  ?        A.  It  came  all  the  time. 

Q.  All  the  time?        A.  Yes,  sir. 

Q.  What  sails  does  the  ^'Roanoke"  have  al- 
together?       A.  A  jilb  and  main  sail. 

Q.  Just  a  jib  and  main  sail?        A.  Yes,  sir. 

Q.  What  is  the  square  feet  of  canvas? 

A.  That  I  do  not  exaetlv  know ;  I  never  measured 
it 

Q.  What  is  the  tonnage  of  the  ^^ Roanoke''? 

A.  She  is  1654  net  and  2354  gross. 

Q.  How  much  horse-power  would  it  take  to  give 
her  steerageway  ? 

A.  It  would  not  take  her  much  to  give  her  steer- 
ageway; 25  or  20  horse-power  would  give  her 
steerageway. 

Q.  You  could  not  get  steerageway  on  her  with  a 
jib  and  main  sail? 

A.  I  never  have  tried  it ;  sihle  would  drift  sideways. 

Q.  It  would  balance  her;  when  the  jib  paid  her  off 
the  mainsail  would  bring  her  up  in  the  wind  and  she 
would  drift  to  leeward?        A.  Yes,  sir. 

Q.  You  said  on  your  direct  examination  that  when 
you  came  to  anchor  off  Port  Sian  Luis  it  was  about 
eleven  o'clock  in  the  morning? 

A.  To  the  best  of  my  recollection  it  was  five  [49 
•—17]  minutes  past  eleven;  from'  between  there  to 
15  minutes  past  eleven. 

Q.  I  am  speaking  of  Port  Harford,  not  Point 
Arguello.        A.  Between  5  and  6  o'clock. 

Q.  You  came  to  an  anchor  where?  .  : 

A.  Outside  of  the  breakwater  of  San  Luis. 
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Q.  How  far  were  you? 

A.  About  a  mile  south  southeast  of  the  breakwater. 

Q.  How  far  is  that  from  the  town? 

A.  Quite  a  distance. 

Q.  About  how  far? 

A.  In  the  neighborhood  of  a  mile  and  three-quar- 
ters or  two  miles.  There  is  no  town  there,  only  a 
hotel  and  a  couple  of  houses ;  from  the  wharf,  I  mean, 
about  in  that  neighborhood. 

,Q.  Tou  had  a  wireless  on  board?        A.  We  had. 

Q.  In  operation.  There  is  nothing  the  matter 
with  it?        A.  No,  sir. 

Q.  When  you  anchored  there  did  you  consider  that 
you  were  anchored  in  a  safe  place? 

A.  I  did  imder  the  circumstances. 

Q.  And  the  '^Sea  Rover"  took  you  in  tow  at  what 
time? 

A.  I  did  not  understand.  Do  you  mean  at  Port 
San  Luis? 

Q.  Yes. 

A.  I  considered  we  were  just  about  in  the  same 
position  as  we  were  in  at  Point  Arguello. 

Q.  You  considered  that  you  were  in  a  safe  posi- 
tion? 

A.  I  did  if  a  tug  had  been  there,  but  there  was 
none. 

Q.  When  did  the  tug  get  there? 

A.  She  got  there  about  11  o'clock  that  forenoon. 

Q.  She  took  you  in  tow  as  soon  as  she  got  there? 

A.  She  did. 

Q.  What  time  did  the  ** Santa  Clara"  leave  you? 
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A.  Between  5  and  6  in  the  morning,  to  the  best  of 
my  recollection.     [50 — 18] 

Q.  After  the  tug  ^^Sea  Rover"  took  you  in  tow 
where  did  she  take  you  to?        A.  San  Francisco. 

Q.  Did  you  consider  that  you  were  in  any  danger 
at  Point  Arguello? 

A.  No  more  than  the  other  place. 

Q.  Did  you  consider  you  were  in  any  danger  at 
Port  Harford? 

A.  The  two  places  about  the  same. 

Q.  You  did  not  consider  you  were  in  any  danger 
at  either  place? 

A.  I  say  the  two  places  about  the  same. 

Q.  Did  you  consider  you  were  in  danger  at  either 
place  ? 

A.  Not  under  the  condition  of  the  weather  we  had 
there  right  along. 

Cross-examination. 

Mr.  SOOY. — Q.  When  you  dropped  anchor  on 
April  10th,  I  understand  you  to  say  it  was  about  10 
minutes  past  11  in  the  morning  you  discovered  that 
the  tail  shaft  of  the  '^Roanoke"  was  broken? 

A.  Yes,  sir. 

iQ.  At  that  time  you  were  bound  from  San  Pedro 
to  San  Francisco?        A.  Yes,  sir. 

Q.  As  captain  of  that  vessel  ?        A.  I  was. 

Q.  You  had  how  many  passengers?        A.  95. 

Q.  And  you  had  on  some  cargo  ? 

A.  Yes,  sir,  very  light  though. 

Q.  And  when  you  first  learned  tliat  your  tail  shaft 
was  broken  you  immediately  took  soundings,  as  I 
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understand  it?        A.  Yes,  sir. 

Q.  And  you  found  that  you  had  how  many  fathoms 
of  water? 

A.  In  the  neighborhood  of  17  fathoms  of  water, 
to  the  best  of  my  recollection. 

Q.  Was  that  a  little  too  deep  to  anchor?  [51 — 19] 
A.  I  could  have  anchored  there,  but  I  wanted  to 
put  a  boat  over  and  have  a  good  look  to  see  what  the 
matter  was ;  in  the  meantime  the  vessel  was  drifting. 
Q.  You  put  the  boat  over  with  some  men  in  it  ? 
A.  Yes,  sir. 

Q.  I  understand.     You  permitted  your  boat  to 
drift  a  little  towards  shore?        A.  Yes,  sir. 
Q.  How  far? 

A.  I  do  not  remember  how  far.    We  drifted  until 
we  got  in  14%  fathoms  of  water,  and  we  lay  there. 
Q.  The  ^^ Roanoke"  was  south  of  Point  Arguello? 
A.  Yes,  sir. 
Q.  About  how  far  ? 

A.  To  the  best  of  my  belief  and  judgment — I  could 
listen  to  the  whistle,  I  did  not  see  the  point  at  any 
time  from  the  time  we  anchored,  to  the  best  of  my 
judgment  we  should  be  probably  two  miles  or  a  mile 
and  a  half  south  by  east  of  Point  Arguello,  accord- 
ing to  the  whistle  of  my  ear. 

Q.  Were  you  in  the  regular  course  of  vessels  be- 
tween San  Pedro  and  San  Francisco  at  the  time  the 
tail  shaft  of  the  ^* Roanoke"  was  broken? 
A.  Absolutely  on  the  course. 

Q.  So  that  then  you  drifted  in  an  easterly  direc- 
tion  towards  the  coast    before  you  dropped    your 
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anchor?        A.  We  did. 

Q.  And  you  drifted  for  how  long  approximately? 

A.  From  five  minutes  past  10  to  the  best  of  my 
recollection  until  quarter  past  11. 

Q.  In  that  time  did  you  drift  a  mile  and  a  half 
or  two  miles?        A.  No,  sir. 

Q.  How  much?        A.  A  very  short  distance. 

Q.  Did  you  drift  one-half  a  mile? 

A.  It  would  not  be  that  much.     [52 — 20] 

Q.  It  would  not  exceed  one-half  a  mile? 

A.  No,  sir. 

Q.  After  you  had  dropped  your  anchor,  Captain, 
you  were  then  out  of  the  regular  path  of  the  regular 
course  of  vessels  between  San  Francisco  and  San 
Pedro,  were  you  not? 

A.  No,  sir,  the  steamer  was  going  right  by  us, 
alongside  the  outside  of  us  and  one  steamer  went  in- 
side of  us  during  the  time  we  lay  to  anchored,  just 
a  little  before  the  ** Santa  Clara"  came  to  us. 

Q.  Of  course,  that  was  after  you  commenced 
whistling?        A.  Yes,  sir. 

Q.  I  am  speaking  about  vessels  that  were  plying 
up  and  down?        A.  We  were  inside. 

Q.  You  were  inside  of  their  track  ?        A.  Yes,  sir. 

Q.  And  they  passed  out  to  the  seaward  side  of 
where  you  were  at  anchor  ?        A.  Yes,  sir. 

Q.  This  one  vessel  that  passed  inside  heard  your 
whistle  and  came  in  there  to^  see  what  was  the  mat- 
ter?       A.  I  presume  she  did. 

Q.  There  was  a  thick  fog,  as  I  understand  it? 

A.  Yes,  sir.  \ 
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Q.  Was  there  any  wind?        A.  No,  sir. 

Q.  Was  there  any  swell? 

A.  Very  light  swell  from  the  westward. 

Q.  Is  it  not  a  fact,  Captain,  there  is  always  a  slight 
swell  on  the  Pacific  Coast  ? 

A.  I  never  passed  there  yet  that  I  have  not  seen 
some  swell. 

Q.  Is  that  point  any  different  from  the  other 
points  as  to  the  swell? 

A.  I  never  found  it  any  different. 

Q.  There  is  always  a  swell  on  the  Pacific  Coast? 

A.  Yes,  sir. 

Q.  At  the  time  you  discovered  the  tail  shaft  was 
broken  was  [53 — ^21]  there  any  excitement  on 
board?        A.  No,  sir. 

Q.  You  had  passengers  on  board  and  some  cargo, 
I  understand?        A.  Yes,  sir. 

Q.  Was  the  crew  excited  at  all  ?        A.  No,  sir. 

Q.  Perfectly  calm?        A.  Everything  calm. 

Q.  What  was  the  first  thing  you  did  after  you  dis- 
covered the  tail  shaft  was  broken? 

A.  To  find  out  what  ships  were  around. 

Q.  How  did  you  ascertain  that? 

A.  By  wireless ;  I  tried  to  find  out  by  wireless  what 
ships  would  be  aroimd  there. 

Q.  The  ^^Eoanoke"  is  fitted  with  wireless  appa- 
ratus? 

Mr.  WALL. — This  is  not  proper  cross-examina- 
tion. I  would  like  to  have  it  understood  that  the 
witness  is  their  own  and  we  would  like  to  cross-ex- 
amine him  on  any  of  these  things. 
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■Mr.  SOOT. — I  do  not  want  to  encroach  upon  the 
rights  of  counsel.  I  think  counsel  has  gone  into  this 
thoroughly. 

Mr.  WALL. — There  is  nothing  about  his  effort  to 
secure  aid  from  any  other  source. 

Mr.  SOOY. — I  think  you  went  into  the  matter  of 
wireless  messages  and  so  on. 

Mr.  WALL. — I  asked  him  if  he  had  a  wireless  and 
if  the  wireless  was  working  off  Port  Harford. 

The  COUET. — This  is  not  cross-examination  of 
anything  brought  out  by  counsel. 

Mr.  SOOY.— Q.  Was  the  ''Roanoke"  at  any  time 
after  she  weighed  her  starboard  anchor  in  any  dan- 
ger as  long  as  the  weather  remained  as  it  was  when 
you  dropped  your  anchor? 

A.  Prom  the  time  we  dropped  our  anchor  ? 

Q.  Yes. 

A.  During    the    time    we    lay    there?     [54 — 22] 

Q.  Yes,  was  she  in  any  danger? 

A.  None;  her  anchor  chain  was  hanging  perpen- 
dicular up  and  down  the  ship  all  the  time  we  lay 
there. 

Q.  And  you  had  her  starboard  anchor  over  the 
side? 

A.  Her  starboard  anchor  and  60  fathoms  of  chain ; 
that  is  320  feet. 

Q.  Did  you  have  any  other  anchor  on  board? 

A.  I  had  the  port  anchor,  about  500  pounds 
already  to  drop  in  case  I  see  any  sign  of  wind  before 
it  came  in,  or  in  case  I  should  want  to  use  it  I  had 
it  already  to  drop  it. 


vs,  A.  Sjogren  et  al.  55 

(Testimony  of  Eichard  Dickson.) 

Q.  You  did  not  drop  it,  as  a  matter  of  fact? 

A.  I  had  no  occasion  to  do  so. 

Q.  As  long  as  the  anchor,  the  starboard  anchor 
held  the  vessel  was  in  no  danger?        A.  No,  sir. 

Q.  If  the  starboard  anchor  had  not  held,  not  been 
sufficient  to  hold  that  vessel  you  still  had  your  port 
anchor?        A.  Yes,  sir. 

Q.  It  was  a  heavier  anchor  ?        A.  Yes,  sir. 

Q.  And  it  would  hold  more  than  the  starboard 
anchor  ? 

A.  I  had  90  fathoms  on  the  anchor,  on  both  anchors 
I  could  have  given  her  more  chain  on  the  60  fathoms. 

Q.  As  I  understand  it,  you  were  towed  by  the 
^* Santa  Clara" — I  believe  you  went  into  Port  Har- 
ford, you  were  towed  in  there,  to  Port  Harford.  I 
want  to  confine  myself,  your  Honor,  strictly  to  the 
cross-examination.        A.  Yes,  sir. 

Q.  How  did  you  get  from  your  position  at  that 
anchorage  to  Port  Harford  with  the  *'Eoanoke"? 

A.  By  the  assistance  of  the  steamer  ^' Santa 
Clara."     [55—23] 

Q.  By  the  assistance  of  the  steamer  ^^  Santa 
Clara"?        A.  Yes,  sir. 

Q.  Did  you  take  any  of  the  passengers  off  of  the 
^^Eoanoke"  on  to  the  *' Santa  Clara"  when  she  came 
there  ? 

A.  No,  sir,  I  kept  them  on  the  ^^Eoanoke." 

Q.  How  far  is  it  from  your  position  at  that  anchor- 
age to  Port  Harford? 

A.  To  the  best  of  my  recollection  it  is  about  32 
miles. 
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Q.  The  ^^ Santa  Clara"  reached  you  what  time  of 
day? 

A.  Five  o'clock  in  the  afternoon  of  Ihe  10th  of 
April. 

Q.  Did  the  ^' Santa  Clara"  have  any  lines  aboard 
to  tow  you  with? 

A.  She  did  not  use  them.  iShe  said  she  did  not 
use  any.  We  got  our  own  tow  lines  ready  to  use 
them. 

Q.  How  were  those  towing  lines  put  aboard  the 
^^ Santa  Clara?"  Just  tell  his  Honor  how  that  was 
accomplished. 

Mr.  WALL. — That  was  gone  into  fully  on  the  cap- 
tain's  testimony  when  it  was  taken.  It  is  not  cross- 
examination,  and  it  was  gone  into  in  detail. 

Mr.  SOOY. — I  think  at  this  time  it  might  be 
proper  for  the  purpose  of  getting  the  matter  before 
his  Honor  here. 

The  COURT. — I  will  have  to  read  those  deposi- 
tions anyway. 

Mr.  SOOY. — I  think  it  is  proper  that  we  go  into 
it  at  this  time. 

The  COURT. — It  would  be  satisfactory  to  me  if 
we  had  the  time. 

Mr.  WALL. — That  was  all  gone  into  with  the 
greatest  detail. 

Mr.  SOOY. — We  have  not  cross-examined  the  tes- 
timony of  the  captain  as  to  that  point. 

Mr.  WALL. — You  had  an  opportunity  to  do  so. 
[56—24] 

Mr.  SOOY. — We  have  our  own  methods,   your 
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Honor,  of  putting  in  our  case,  and  we  attempt  to  fol- 
low the  rules  of  evidence. 

Mr.  WALL. — I  object  to  it  as  not  proper  cross- 
examination. 

The  COURT. — The  objection  is  sustained. 

Mr.  SOOY. — Q.  You  were  anchored  off  of  Port 
Harford  after  the  '* Santa  Clara ^'  let  go  of  the  tow- 
ing line  of  the  *^ Roanoke,"  were  you  not? 

A.  Yes,  sir. 

Q.  And  you  have  testified  that  you  were  how  far 
from  Port  Harford? 

A.  I  would  say  in  the  neighborhood  of  about  a 
mile  south  southeast  of  the  breakwater,  or  a  mile  and 
a  half  from  the  wharf. 

Q.  And  were  you  outside  the  breakwater  at  Port 
Harford?        A.  We  were  to  the  southward. 

Q.  And  outside  ?        A.  To  the  south  and  east  of  it. 

Q.  What  is  the  character  of  the  shore  immediately 
south  of  Port  Harford? 

A.  South  of  Port  Harford  is  kind  of  sandy  and 
rock  but  to  the  eastward  of  Port  Harford  is  more 
rock ;  I  should  say  about  one  mile  and  a  half  to  the 
east  of  the  anchorage  is  as  rocky  as  Point  Arguello, 
and  in  fact  worse  because  the  rocks  and  reefs  are 
sticking  away  outside. 

Q.  Were  you  in  any  better  position  in  so  far  as 
the  safety  of  your  vessel  was  concerned  after  the 
** Santa  Clara"  left  you  than  you  were  before  she 
picked  you  up? 

A.  We  had  the  Pacific  Ocean  on  us  on  both  places. 
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The  COURT.— That  is  hardly  an  answer  to  that 
question. 

Mr.  SOOY. — Q.  Read  the  question,  Mr.  Reporter. 

(The  Reporter  reads  the  question.) 

A.  We  were  right  in  the  open  roadstead  in  both 
places.  We  i[57 — 25]  were  anchored  in  a  sandy 
bottom  in  both  places. 

Q.  Do  you  mean  by  that  you  were  not  in  any 
better  position? 

A.  I  did  not  consider  it  any  better  position  than 
the  other  place,  in  the  absence  of  assistance. 

Q.  What  was  the  condition  of  the  weather  from 
the  time  the  ^^ Santa  Clara"  had  a  line  taken  aboard 
her  from  the  '* Roanoke"  until  the  tug  ''Sea  Rover" 
picked  you  up  at  Port  Harford  ? 

A.  From  the  time  the  ''Santa  Clara"  gave  us  the 
tow? 

Q.  What  was  the  condition  of  the  weather  after 
you  were  picked  up  and  towed  by  the  "Santa  Clara" 
until  the  "Sea  Rover"  picked  you  up — what  was  the 
condition  of  the  weather? 

A.  Very  thick  fog,  light  wester  swell  and  very 
light  northwest  wind  and  mostly  calm  up  to  the  time 
we  came  to  Port  San  Luis,  and  after  about  9  o'clock 
in  the  forenoon  a  breeze  came  up  from  the  north- 
west considerably  stronger  and  then  the  "Sea 
Rover"  took  us  in  tow. 

Q.  In  other  words,  there  was  a  much  stiffer  breeze 
at  the  time  the  "Santa  Clara"  let  go  of  you  than 
there  was  at  Point  Arguello? 

A.  We  had  a  moderate  breeze. 
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Q.  Was  it  a  stiffer  breeze  than  the  one  you  had 
at  Point  Arguello?        A.  There  was  none  at  all. 

Q.  No  wind  at  all  at  Point  Arguello? 

A.  No,  sir. 

Q.  You  said  the  **  Roanoke"  was  not  in  any  par- 
ticular danger  at  Point  Arguello  as  long  as  her 
anchor  chain  held.  Do  you  know  what  the  prevail- 
ing winds  are  off  Point  Arguello  along  that  section 
of  the  coast  during  the  month  of  April? 

A.  We  expect  along  that  part  of  the  coast  to  have 
the  prevailing  winds  from  the  northwest  at  that 
time  of  the     [58 — ^^26]     year. 

Q.  If  the  winds  are  northwest  and  the  vessel  is 
bound  north  from  Los  Angeles,  what  would  be  the 
tendency  of  the  wind  if  the  vessel  was  on  her  course  ? 

A.  To  put  her  further  offshore. 

Q.  In  other  words,  the  prevailing  winds  along  that 
section  of  the  coast  below  Point  Arguello  have  a 
tendency  to  blow  the  vessel  offshore? 

A.  Further  offshore. 

Q.  And  in  your  opinion,  then,  that  accounts  for 
the  fact  there  was  no  strain  on  the  anchor  chain  of 
the  *^ Roanoke"  while  off  Point  Arguello? 

Mr.  WALL. — Objected  to  as  not  proper  cross- 
examination,  the  captain  said  there  was  no  wind. 

The  COURT. — He  said  that  in  answer  to  your 
question. 

Mr.  WALL. — What  do  you  want  him  to  say? 

The  COURT. — Do  you  want  to  contradict  the  cap- 
tain, and  make  him  wish  there  was  no  calm  there  ? 
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Mr.  SOOY. — I  do  not  want  to  contradict  tlie  wit- 
ness at  all. 

The  COURT. — He  has  already  said  it  was  calm. 

Mr.  SOOY. — Q.  Was  the  glass  at  any  time  of  the 
barometer  falling  after  flie  anchorage? 

A.  The  barometer  was  at  a  standstill ;  to  the  best 
of  my  recollection  it  read  29.88;  I  am  not  positive  of 
that. 

Q.  Was  there  any  indication  of  a  storm  brewing 
at  all?        A.  No,  sir,  there  was  not. 

Q.  Were  there  any  indications  of  a  storm  brew- 
ing at  any  time  from  the  time  yon  were  picked  up 
by  the  ^^ Santa  Clara"  until  the  '^ Santa  Clara" 
dropped  you  off  Port  Harford?     [59—27] 

A.  There  was  not  except  that  thick  fog. 

Q.  What  were  the  indications  as  to  the  weather, 
Captain? 

A.  The  indication  was  good;  good  weather,  that 
is,  as  well  as  I  could  see  it  according  to  the  glass. 

Redirect  Examination. 

Mr.  WALL. — Q.  Captain,  counsel  in  one  of  his 
questions  asked  you  if  you  permitted  her  to  drift 
after  the  tail  shaft  was  broken.  You  did  not  permit 
her  to  drift,  did  you? 

A.  She  drifted  into  15  fathoms. 

Q.  You  could  not  keep  her  from  drifting,  could 
you? 

A.  I  could  not  keep  her  from  drifting;  I  wanted 
to  get  in  as  close  as  I  could  to  get  a  better  anchorage. 

Q.  You  could  not  keep  her  from  drifting? 

A.  I  could  not  keep  her  from  drifting. 
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Q.  After  the  ''Sea  Rover"  took  you  in  tow  where 
did  the  ''Sea  Rover"  take  you  to? 
A.  San  Francisco. 

Q.  When  you  were  anchored  at  Port  Harford  you 
were  52  miles  nearer  San  Francisco  than  when  you 
were  anchored  at  Point  Arguello,  were  you  not  ? 
A.  That  is  it. 

Q.  How  long  did  it  take  you  to  come  from  Point 
Arguello  to  Port  Harford? 

A.  We  started  from  Point  Ar^^ello  about  half 
past  five  that  evening  of  the  10th  and  we  got  in  Port 
Harford,  w^e  dropped  the  anchor  somewhere  around 
between  five  and  six  in  the  morning,  but  we  were 
cruising  around  Port  Harford  waiting  for  daylight 
on  account  of  the  fog. 

Q.  Then  the  "Santa  Clara"  got  off  Port  Harford 
in  the  neighborhood  of  4  o'clock  that  morning  and 
cruised  backwards  and  forwards  until  then? 
A.  Yes,  sir. 

Q.  How  was  it  when  the  "Sea  Rover"  came? 
A.  It   was    clear     [60—28]     when  the  "Sea  Ro- 
ver" came  to  us. 

Q.  You  knew  the  "Sea  Rover"  was  coming? 
A.  We  knew  that  the  "Sea  Rover"  was  coming. 
Q.  How  did  you  know  ? 
A.  By  telegraph  from  San  Francisco. 
Q.  From  whom?        A.  From  the  office. 
Q.  From  the  office  of  the  North  Pacific  Steamiship 
Company?        A.  Yes,  sir. 

Q.  From  President  Doe  of  the  company? 
A.  Yes,  sir,  from  the  office  somewhere. 
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Q.  Did  you  have  any  passengers  for  Port  Har- 
ford?       A.  We  had  not. 

Recross-examination. 

Mr.  SOOY. — Q.  Did  you  take  any  passengers  off 
of  the  *' Roanoke"  and  put  them  aboard  the  ''Santa 
Clara"  before  you  were  picked  up  by  the  tug? 

Mr.  WAXfL. — He  answered  that  once. 

The  COURT.— No. 

Mr.  SOOY. — Q.  Did  the  passengers  remain  on 
board  the  ''Roanoke"  until  she  arrived  in  San  Fran- 
cisco, Captain?        A.  Everyone. 

Q.  You  say  you  could  not  prevent  the  "Roanoke" 
drifting  inshore  when  you  found  the  tail  shaft  was 
broken.  Did  you  make  any  attempt  to  stop  her 
drifting? 

A.  I  did  not.     I  wanted  her  to  drift. 

Q.  When  you  discovered  the  tail  shaft  was  broken 
if  you  had  put  out  both  of  your  anchors  you  could 
have  held  her?        A.  Yes,  sir. 

Q.  The  reason  why  you  let  her  drift  was  to  get 
her  out  of  the  pathway  of  vessels  passing  up  and 
down  and  also  to  get  her  [61 — 29]  in  a  little  shal- 
lower water? 

A.  I  considered  that  17  or  18  fathoms  was  too 
much;  I  wanted  to  get  into  shallower  water  and 
I  could  without  any  danger. 

Mr.   WALL.— Q.  Where   did   the   "Sea   Rover" 
leave  you  when  she  brought  you  to  San  Francisco  ? 
A.  Pier  13. 

Q.  In  a  position  of  safety? 
A.  She  left  us  fast  to  the  wharf. 
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G.  M.  JESSEN,  called  for  the  libelants,  sworn. 

Mr.  WALL. — Q.  You  were  captain  of  the  '*  Santa 
Clara"  at  the  time  she  picked  up  the  '* Roanoke"  on 
the  10th  of  April  of  this  year?        A.  Yes,  sir. 

Q.  You  were  subpoenaed  to  bring  with  you  the 
shipping  articles,  the  written  contract  between  the 
crew  of  the  '^Stanta  Clara"  and  that  vessel? 

A.  Yes,  sir. 

Q.  The  crew  do  not  sign  any  shipping  articles? 

A.  No,  sir. 

Q.  The  crew  do  not  sign  any  written  contract  ? 

A.  No,  sir. 

Q.  How  do  you  get  your  crew  ? 

A.  Pick  them  up  out  of  the  saloons,  anywhere  we 
can  get  them. 

Q.  You  pick  them  out  of  the  saloons  and  get  them 
anywhere?        A.  Yes,  sir. 

Q.  You  take  them^  atjard  and  do  not  make  any 
contract  with  them? 

A.  No,  sir;  they  are  supposed  to  be  sailors  when 
they  come  to  us. 

Q.  You  do  not  know  of  your  own  personal  knowl- 
edge of  the  persons  who  were  aboard  your  ship  on 
this  voyage  as  a  crew,  is  that  correct? 

A.  The  names  of  them? 

Q.  Yes,  and  who  they  were  ? 

A.  I  knew  nothing.     [62—30] 

Q.  Did  you  have  any  conversation  with  any  of 
them  as  to  the  terms  or  conditions  under  which  they 
shipped? 
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A.  I  did  not;  I  never  saw  them  at  all.  The  purser 
attends  to  that;  he  has  the  pay-rolls;  that  is  all  I 
know  about  it. 

Q.  Have  you  got  that  subpoena  with  you,  Cap- 
tain?       A.  I  have. 

Q.  Have  you  got  the  official  log-book  with  you? 

A.  Yes,  sir,  it  is  right  there. 

'Q.  You  say  you  do  not  have  an}i:hing  to  do  with  the 
pay-roll?        A.  No,  sir. 

Q.  That  is  what  is  called  the  ship's  log  of  the 
''Santa  Clara,"  is  it  not?        A.  Yes,  sir. 

Q.  On  this  particular  voyage  ?        A.  Yes,  sir. 

Q.  Will  you  turn  to  the  log-book  under  date  of 
April  10th?        A.  Yes,  sir. 

Q.  I  will  ask  you  to  read  into  the  record  two  of 
the  entries  of  the  log-book  of  the  ''Santa  Clara"  of 
that  date. 

Mr.  SOOY.— We  will  object  to  the  reading  of  tl:,.. 
log-book  unless  it  is  offered,  and  before  it  is  offered 
we  want  to  make  an  objection  to  it. 

Mr.  WALL. — I  will  offer  these  entries;  that  is 
all  I  am  concerned  with. 

The  COUET.— What  is  your  objection? 

Mr.  SOOY. — We  object  to  it  as  being  incompetent, 
irrelevant  and  immaterial. 

The  COURT. — There  is  nothing  in  that  that  you 
cannot  develop  from  the  testimony  of  the  captain 
himself.  The  fact  that  he  had  made  an  entry  of  it 
might  serve  to  freshen  his  memory. 

Mr.  WALL. — ^Q.  Captain,  I  show  you  Libelants' 
Exhibit  No.     [63 — 31]     5,  which  puiports  to  be  a 
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wireless  message  from  the  master  of  the  ^^Eoanoke" 

to  you,  and  ask  you  if  you  received  such  a  message? 

A.  Yes,  sir. 

Q.  I  show  you  Libelants^  Exhibit  No.  8,  which 
purports  to  be  a  wireless  message  f  roni  Dickson,  mas- 
ter of  the  ^'Roanoke,"  to  you,  and  ask  you  if  you 
received  that  message?        A.  Yes,  sir. 

Q.  I  show  you  Libelants'  Exhibit  No.  9,  which  also 
purports  to  be  a  wireless  message  to  you  from  Dick- 
son, and  ask  you  if  you  got  that  message  ? 

A.  I  did. 

Q.  I  show  you  Libelants'  Exhibit  No.  10,  which 
purports  to  be  a  wireless  message  from  Dickson  to 
you,  and  ask  you  if  you  got  that  message  ? 

A.  Yes,  sir. 

Q.  I  show  you  Libelants'  Exhibit  No.  11,  and — 

Mr.  SOOY. — (Intg.)  I  think  you  have  shown  the 
witness  duplicate  messages  here. 

Mr.  WALL. — If  there  are  duplicates  they  will 
not  do  any  harm. 

Q.  I  show  you  what  purports  to  be  Libelants'  Ex- 
hibit No.  11,  to  Dickson  of  the  ^* Roanoke"  from  you, 
and  ask  you  if  you  sent  that  message.        A.  Yes,  sir. 

Q.  I  show  you  Libelants'  Exhibit  No.  12,  which 
purports  to  be  a  message  from  you  to  the  master  of 
the  *' Roanoke"  and  ask  you  if  you  sent  that  mes- 
sage?       A.  Yes,  sir,  I  sent  that. 

Q.  I  show  you  what  purports  to  be  Libelants'  Ex- 
hibit No.  13,  which  purports  to  be  a  message  from 
Dickson  to  you,  and  ask  you  if  you  received  that 
message?        A.  Yes,  sir. 
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Q.  I  show  you  Libelants'  Exhibit  No.  14,  which 
purports  to  be  to  Dickson  from  you,  and  ask  you 
if  you  sent  that  message.     [64 — 32] 

A.  I  do  not  remember  if  I  sent  that. 

Q.  I  show  you  Libelants'  Exhibit  No.  15,  which 
purports  to  be  a  message  from  Doe  to  you  and  ask 
you  if  you  received  that  message?        A.  Yes,  sir. 

The  COURT.— Who  is  Doe? 

Mr.  SOOY. — He  is  the  President  of  the  company 
and  the  owner  of  the  two  vessels,  your  Honor. 

The  COURT. — ^Is  there  any  question  about  the 
sending  and  receiving  of  these  telegrams? 

Mr.  SOOY. — I  think  not.  We  have  any  objection 
in  there  that  we  wanted  to  save.  My  recollection 
is  that  it  is  merely  a  formal  objection. 

The  COURT. — I  mean  as  to  the  authenticity  of 
these. 

Mr.  SOOY. — We  want  to  put  in  some  others  and  I 
think  there  is  no  question  about  the  sending  and 
receiving  of  them. 

The  COURT. — It  is  only  a  matter  of  time,  if  the 
authenticity  of  these  messages  is  conceded. 

Mr.  WALL. — ^I  will  not  take  up  the  time  of  the 
witness  any  further. 

The  COURT.— Proceed.  Those  that  have  been 
offered  as  exhibits  I  do  not  want  to  take  up  the  time 
with  them.  I  did  not  know  if  you  had  any  others 
to  offer. 

Mr.  LEVY. — There  is  no  objection  to  putting  in 
the  entire  correspondence  between  all  the  parties, 
if  the  authenticity  of  the   messages  can  be  estab- 
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lished.  Here  are  some  others.  I  think  you  have 
seen  them,  Mr.  Wall;  yon  rejected  them  at  the  tak- 
ing of  the  testimony  because  you  did  not  jw^ant  them. 
Mr.  WALL. — ^No,  I  have  not  seen  them.  I  have 
no  objection     [65 — 33]     to  your  introducing  those. 

Cross-exanJnation. 

Mr.  SOOY. — Q'.  Captain  Jessen,  here  are  some 
Marconi  wireless  telegrams  or  wireless  messages; 
can  you  identify  those  as  having  been  received  by 
you  or  sending  them? 

Mr.  WiALL. — ^Are  those  the  ones  I  just  looked  at? 

Mr.  SOOY.— Yes. 

A.  Yes,  sir. 

Mr.  SOOY. — I  will  offer  these  telegrams  in  evidence 
and  ask  they  be  marked  Claimant's  Exhibit  *^A." 

(The  telegrams  are  marked  Claimant's  Exhibit 
**A"  and  are  as  follows:) 

[Claimant's  Exhibit  '* A"— Telegrams.] 
^^  MARCONI    WIRELESS    TELEGRAPH     COM- 
PANY OE  AMERICA. 

No.  3.    From  Santa  Clara  Station. 

April  10,  1913. 
Dickson,  Roanoke. 

We  are  full  of  freight  and  passengers.  Is  it  ab- 
solutely necessary  for  me  to  go  to  your  assistance. 

JESSEN." 
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^^MAROONI  WIRELESS    TELEGRAPH  COM- 
PANY OF  AMERICA. 
PACIFIC  COAST  DIVISION. 
No.  4.    From  Santa  Clara  Station. 

April  10,  1913. 
Dickson,  Roanoke. 

Have  orders  to  tow  you  to  Port  San  Luis.  Have 
you  any  tow  lines  on  board? 

JE'SSEN." 

^'MARCONI  WIRELESS    TELEORAPH  COM- 
PANY OF  AMERICA. 
PACIFIC  COAST  DIVISION.    [66—34] 

No.  1.    From'  San  Francisco. 

April  10,  1913. 
Dickson,  Roanoke. 

Are  you  totally  disabled  or  can  you  proceed 
slowly?  Get  Jessen  by  wireless  lie  will  assist  un- 
til tug  reaches  you  if  one  is  necessary.  Give  me 
full  information  quick. 

DOE." 

^^THE   WESTERN    UNION    TELEGRAPH 

COMPANY. 

San  Luis  Obispo,  Calif.,  April  10th,  1913. 
Doe,  Pier  13,  San  Francisco,  Cal. 

Do  you  want  us  to  go  to  the  assistance  of  Roanoke 
takes  five  hours. 

JESSEN.'' 
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^^MARCONI  WIRELESS    TELEGRAPH  COM- 
PANY OF  AMERICA. 
PACIFIC  COAST  DIVISION. 

Jessen,  Santa  Clara. 

Roanoke  two  miles  south  Arguella  10  A.  M. 
Broken  shaft  help  him  if  necessary  till  tug  arrives. 

DOE." 

Mr.  SOOY. — Q.  Captain  Jessen,  you  were  on 
April  10th  the  captain  of  the  ''Santa  Clara"  and  re- 
ceived various  wireless  messages?        A.  Yes,  sir. 

Q.  And  sent  som-e,  did  you  not?        A.  Yes^  sir. 

Q.  From  whom  did  you  receive  the  first  message 
with  reference  to  the  "Roanoke"  on  that  day? 

A.  From  Captain  Dickson. 

Q.  The  captain  of  the  "Roanoke"? 

A.  Yes,  sir. 

Q.  And  after  you  received  that  message  notifying 
you  of  the  [67^ — 35]  breaking  of  the  tail  shaft 
what  message  then  did  you  send? 

A.  I  have  them  here.  This  is  the  way  it  happened, 
the  whole  thing;  I  have  them  here  in  my  pocket. 
That  is  just  the  way  they  came  and  the  way  they 
were  sent.     (Handing.) 

Q.  The  first  message  you  got,  "Come  to  our  assist- 
ance lost  wheel  two  miles  south  Point  Arguello"? 

A.  Yes,  sir,  then  I  got  this  (pointing). 

Q.  Then  you  replied  to  that  "Your  message  re- 
ceived coming  to  your  assistance"?        A.  Yes,  sir. 

Q.  Before  you  sent  a  reply  to  that  did  you  send 
any  message  to  Mr.  Doe  or  to  the  North  Pacific 
Steamship  Company?        A.  No,  sir. 
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Q.  In  other  words,  did  you  decide  to  go  to  the  as- 
sistance of  the  *^ Roanoke"  before  you  had  permis- 
sion from  the  owner? 

A.  I  did, — I  was  going  there.  I  did  not  know 
whether  he  had  a  telegram  from  Mr.  Doe;  I  sup- 
posed they  had,  so  I  said  I  will  come  to  your  assist- 
ance because  I  did  not  know  whether  it  was 
absolutely  necessary  or  not,  but  I  had  already  tele- 
graphed to  him  that  I  started,  which  I  did. 

Q.  Didn't  you  wire  to  Mr.  Doe,  the  owner  of  these 
two  vessels? 

A.  I  did,  if  you  keep  on  you  will  get  right  to  it. 

Q.  Then  after  sending  this  message  that  you  were 
coming  to  the  assistance  of  Captain  Dickson  you  re- 
ceived an  answer  from  Dickson  '^when  do  you  expect 
to  arrive  here''?        A.  Yes,  sir. 

Q.  And  you  replied,  '^Expect  to  arrive  in  five 
hours  off  Point  Buchon"?        A.  Yes,  sir. 

Q.  When  did  you  send  the  next  message? 

A.  This  one. 

Q.  This  is  to  Charles  P.  Doe,  ^^Do  you  want  us  to 
go  to  the  [68 — 36]  assistance  of  Roanoke,  takes 
five  hours?"        A.  Yes,  sir. 

Q.  Then  did  you  receive  any  reply  from  Mr.  Doe  ? 

A.  This  one. 

Q.  ^* Roanoke"  two  miles  south  Arguello  ten  A.  M. 
reports  broken  shaft;  help  him  if  necessary  till  tug 
arrives"?        A.  Yes,  sir. 

Q.  That  would  be  on  the  10th?        A.  Yes,  sir. 

Q.  Then  here  is  another  telegram  that  you  sent  to 
Dickson  of  the  **Roanoke":  ''We  are  full  of  freight 
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and  passengers  is  it  absolutely  necessary  for  us  to 

go  to  your  assistance"?        A.  Yes,  sir. 

Q.  You  sent  that?        A.  Yes,  sir. 

Q.  That  was  sent  at  12:05'  A.  M.  That  was  an 
hour  after  you  notified  Captain  Dickson  that  you 
were  coming?        A.  Yes,  sir. 

Q.  Now,  the  next  one.  ^^  We  need  your  assistance 
at  once,  Dickson"?        A.  Yes,  sir. 

'Q.  That  was  12 :07  in  reply  to  yours? 

A.  Yes,  sir.  That  is,  I  got  orders  to  keep  on  going 
south. 

Q.  This  is  a  telegram  from  you  to  Sullivan? 

A.  That  is  the  agent  at  Port  San  Luis.  ^^  Unless 
I  get  orders  will  keep  on  going  south." 

Q'.  What  did  you  mean  by  that? 

A.  I  did  not  think  he  was  in  a  bad  place,  I  knew 
the  place ;  so  I  was  going  "to  go^  right  on  to  him  until 
the  tug  came. 

Q.  Unless  you  got  orders  from  whom? 

A.  Yes,  sir. 

Q.  Who?        A.  Mr.  Doe. 

Q.  That  is,  if  Mr.  Doe  had  not  ordered  you  to  go 
to  the  ^^Eoanoke"  to  give  her  whatever  assistance 
she  might  require  you  would  not  have  gone  at  all? 

A.  No,  sir.     [69—37] 

Q.  Here  is  a  telegram  from  Mr.  Doe  to  Captain 
Jessen,  *^  Bring  Roanoke  to  port  San  Luis  tug  leav- 
ing San  Francisco  to  tow  her  in"?        A.  Yes,  sir. 

Q.  What  time  did  you  expect  to  arrive  at  the 
^*  Roanoke"? 

A.  I  said  in  the  morning — I  could  not  tell. 
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Q.  After  you  sent  the  wire  to  Dickson  that  you 
would  come  to  him  immediately  and  it  would  take 
you  five  hours  you  evidently  changed  your  mind,  did 
you,  Captain? 

Mr.  WALL. — Objected  to  as  not  proper  cross-ex- 
amination and  as  leading  and  trying  to  put  in  his 
own  witness'  mouth  something  that  is  self-serving. 

The  COURT. — Are  these  the  telegrams  you  have 
just  been  identifying? 

Mr.  WALL.— Yes. 

The  COURT. — Were  they  already  in  evidence  ? 

Mr.  WALL.— No. 

Mr.  SOOY. — I  am  cross-examining  the  witness  in 
reference  to  the  telegrams  which  Mr.  Wall  has  asked 
him  on  direct  examination.  I  have  a  right  to  lead 
the  witness  on  cross-examination.  I  am  asking  him 
whether  or  not  he  did  not  change  his  mind. 

The  COURT. — ^The  objection  is  overruled. 

Mr.  SOOY. — ^^Q.  How  do  you  account  for  the  fact 
that  you  sent  those  two  different  kinds  of  telegrams  ? 

A.  Which  two  ? 

Q.  You  sent  to  Captain  Dickson  ^^I  will  be  there 
in  five  hours?"        A.  Yes,  sir. 

Q.  And  in  the  other  telegram  to  Sullivan  you  said 
you  were  going  on  south  if  he  did  not  need  assist- 
ance? 

A.  I  had  a  telegram  from  Mr.  Doe  about  that  say- 
ing to  go  [70 — 38]  and  bring  him  to  Port  San 
Luis. 

Q.  You  were  waiting  then  for  a  telegram  from 
Mr.  Doe  before  you  started  to  the  aid  of  the  ^^Roan- 
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oke"?        A.  Yes,  sir. 

Q.  Had  you  not  gotten  that  order  you  would  not 
have  gone  to  the  ^'Roanoke"?        A.  I  would  not. 

Mr.  WALL. — Q.  How  far  were  you  from  Port 
San  Luis  when  you  got  the  first  message  from  Cap- 
tain Dickson?        A.  About  10  miles. 

Q.  Did  you  keep  on  towards  Port  San  Luis  when 
you  got  the  message? 

A.  When  I  got  the  message  I  hauled  her  out  one 
and  a  half  points,  approximately,  until  I  got  further 
orders. 

Q.  That  is,  you  were  heading  in  what  direction 
when  you  got  the  message? 

A.  It  would  be  about  south  southeast,  maybe 
southeast  %ths  east  or  %ths  east. 

Q.  Then,  you  hauled  her  out  to  seaward  about  how 
much  after  you  got  the  message? 

A.  I  went  right  straight  for  Arguello.  I  do  not 
remember  now.  I  do  not  remember  how  many  points 
on  the  compass. 

Q.  What  I  am  trying  to  get  at  was  this.  When 
you  got  that  message  you  were  heading  for  Port  Har- 
ford?       A.  Yes,  sir,  heading  south  southeast. 

Q.  After  you  got  the  message  you  changed  your 
course  so  as  to  head  for  Point  Arguello? 

A.  Yes,  sir. 

Q.  Immediately  after  getting  the  message? 

A.  Yes,  sir. 

Q.  And  continued  on  that  course  until  you  made 
the  '* Roanoke"? 

A.  As  soon  as  I  got  off  Port  San  Luis,  the  differ- 
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ence  was  so  little  in  10  miles  it  did  not  amount  to 

mncli.     I    kept  a  going  until    I  got  the    telegram. 

[71—39] 

Q.  When  you  got  the  message  you  were  heading 
for  Port  Harford,  and  after  you  got  the  message  you 
changed  your  course  so  as  to  head  for  Point  Arguello 
and  kept  on  that  course  until  you  made  the  ^'Roan- 
oke"? 

A.  Yes,  sir,  that  is  true;  I  made  no  change  until 
I  got  the  message  from  Mr.  Doe. 

Mr.  SOOY.— Q.  Did  you,  as  a  matter  of  fact 
change  your  course  any? 

Mr.  WALL. — He  just  said  he  did. 

A.  I  was  here  at  Point  Buchon  this  way  (illus- 
trating) ,  and  then  when  I  got  that  message  I  hauled 
up  this  way,  that  is  a  little  bit  out. 

Q.  Don't  you  keep  right  on  your  course  if  you  are 
going  down  the  coast — don't  you  keep  on  your 
course?  As  a  matter  of  fact,  in  going  down  the  coast 
don't  you  keep  on  your  course? 

Mr.  WALL. — He  testified  he  changed  his  course. 

A.  Prom  that  point  to  this  point,  that  is  south  by 
east  %th.s  east. 

Mr.  SOOY. — Q.  Don't  you  keep  right  on  that 
course  ? 

A.  After  I  start  from  here?  When  I  got  word 
from  Mr.  Doe  I  went  there  (pointing). 

Q.  Instead  of  turning  here  into  Port  San  Luis  you 
kept  right  on  going?        A.  Yes,  sir. 

Q.  In  other  words,  you  would  have  to  go  out  of 
your  course  to  go  to  Port  San  Luis?        A.  Yes,  sir. 
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Q.  Instead  of  turning  you  kept  right  on? 

A.  Yes,  sir. 

Q.  That  is  as  I  understand  it?        A.  Yes,  sir. 

Q.  That  is  right  in  the  track  of  vessels  going  from 
San  Francisco  to  San  Pedro  ? 

A.  Yes,  sir.  That  time  of  the  year  it  is  not 
smooth.     [72^ — 40] 

Mr.  WALL. — Q.  When  you  got  the  message,  Cap- 
tain, you  were  heading  on  some  course,  weren't  you? 

A.  Yes,  sir. 

Q.  After  you  got  the  message  you  changed  your 
course  somewhat  to  the  right,  to  seaward? 

A.  Yes,  sir. 

Q.  And  you  continued  on  that  course,  the  new 
course  until  you  made  the  ^^Roanoke''? 

A.  Yes,  sir. 

Mr.  WALL.— That  is  all.  '  ^ 

Further  Cross-examination. 

Mr.  SOOY. — Q.  Tell  me  where  you  were  on  this 
map  when  you  changed  your  course.        A.  Where? 

Q.  Yes. 

A.  At  Point  Buchon ;  I  kept  going  until  about  off 
about  like  there  (pointing).  I  do  not  exactly  know 
where  I  hauled  her  out. 

The  CO'UET. — Q.  Where  were  you  heading  for 
when  you  received  the  message? 

A.  In  there.  I  was  going  in  here,  in  Port  Har- 
ford (pointing). 

Mr.  SOOY. — Q.  Instead  of  going  into  Port  Har- 
ford what  did  you  do  ? 
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A.  I  kept  for  this  point  because  Dickson  was  lay- 
ing there  with  the  '* Roanoke." 

Q.  That  is  where  the  ^* Roanoke"  lay? 

A.  Yes,  sir. 

Q.  How  far  were  you  from  Point  Buchon  when 
you  received  the  first  message  ? 

A.  I  was  just  making  the  point,  making  the  point 
there  about  a  mile.  I  may  have  been  past  it  a  little, 
I  do  not  know. 

Q.  Now,  then.  Captain,  if  you  are  one  mile  out 
from  Point  Buchon  if  you  were  going  to  Port  San 
Luis  are  you  on  the  regular  course  to  Point  Arguello  ? 
Let  me  make  it  a  little  plainer. 

The  COURT. — You  are  evidently  not  heading  to 
Point  Arguello. 

A.  I  am  heading  up  this  way.     [73 — 41] 

Mr.  SOOY. — Q.  I  understand.  I  am  asking 
you— 

Mr.  WALL. — I  want  to  put  in  an  objection  so  ask 
your  question  fully. 

Mr.  SOOY. — Q.  Captain,  if  you  are  bound  from 
Point  Buchon  to  Port  San  Luis  and  you  are  one  mile 
from  Point  Buchon  on  your  regular  run  would  not 
Port  San  Luis  be  on  the  regular  track  to  Point 
Arguello  when  you  are  a  mile  north  of  Buchon? 

Mr.  WALL. — Objected  to  as  not  proper  cross-ex- 
amination. The  captain  has  gone  fully  into  this 
matter  and  has  answered  that  question  a  number  of 
times. 

Mr.  SOOY. — Q.  If  you  are  bound  on  your  regular 
run  from  Point  Buchon  to  Port  San  Luis  and  you 
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are  one  mile  from  Point  Buchon  are  you  then  on  tlie 
regular  course  to  Point  Arguello.  That  is,  if  you 
are  right  here  and  are  bound  for  Port  San  Luis 
would  you  not  be  on  the  regular  course  to  Point 
Arguello?        A.  Yes,  sir.    Instead  of  going  here — 

Mr.  WALL. — Finish  your  answer. 

Mr.  SOOY. — I  have  asked  the  witness  just  to  an- 
swer the  question. 

The  COURT. — He  has  answered  it. 

Mr.  WALL. — Q.  Instead  of  going  here  what  else 
were  you  going  to  say? 

The  COUET. — The  whole  matter  is  taking  up 
time.  The  witness  has  said  that  whatever  course  he 
was  on  he  changed  it  to  go  to  Point  Arguello.  You 
are  trying  to  say  it  was  not  necessary;  it  does  not 
mean  any  more,  does  it? 

Mr.  SOOY. — I  think  your  Honor  does  not  do  me 
justice.  I  am  not  attempting  to  confuse  this  witness. 
[74—42] 

The  COURT.— I  do  not  say  that.  i 

Mr.  SOOY. — The  point  is,  as  a  matter  of  fact,  he 
was  on  this  course,  right  on  that  course  and  he  was 
heading  for  Point  Arguello  without  making  any 
change  at  all ;  if  he  had  kept  on  the  course  he  was 
on  when  a  mile  from  Buchon  he  would  have  hit  Point 
Arguell'O,  but  he  had  to  change  his  course  to  get  in 
here. 

The  COURT.— That  is  not  what  he  said. 

Mr.  SOOY. — I  know.  What  I  am  talking  about  is 
the  way  counsel  put  his  questions  has  confused  the 
witness. 
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Q.  If  you  were  a  mile  from  Point  Buchon — 

The  COURT. — It  is  not  a  question  of  what  he  used 
to  do,  it  is  a  question  of  what  he  did. 

Mr.  SOOY.— He  had  to  keep  off  the  track. 

The  COURT. — The  question  was  asked  the  wit- 
ness this  way :  He  was  asked  when  you  received  that 
message  you  were  heading  on  some  course  and  he  said 
I  was.  He  was  asked,  you  changed  that  course  to  go 
to  Point  Arguello  and  he  answered  he  did.  He  was 
then  asked,  you  did  not  change  that  course  again 
until  you  made  Point  Arguello  and  he  said  no ;  that 
is  what  occurred. 

Mr.  SOOY. — The  fact  is  he  did  not  change  his 
course. 

The  COURT. — If  that  be  true  the  captain  has  not 
told  the  truth. 

Mr.  SOOY. — The  captain  does  not  understand  the 
question. 

The  COURT. — I  think  the  captain  is  intelligent 
enough  to  know. 

Mr.  SOOY.— Q.  Which  way  is  north,  Captain? 

A.  This  way  (pointing).     [75 — 43] 

Q.  Where  is  Point  Buchon?  \ 

A.  Here  (pointing). 

Q.  That  is  Point  Arguello  (pointing)  ? 

A.  Buchon  is  here.     That  is  Arguello  (pointing). 

Q.  You  were  boimd  from  Point  Buchon  to  San 
Luis?        A.  Yes,  sir. 

Q.  When  you  get  a  mile  south  of  Point  Buchon 
what  course  are  you  on.  Right  there,  is  that  a  mile 
where  I  marked  that  with  a  pencil? 


vs.  A.  Sjogren  et  al.  79 

(Testimony  of  G.  M.  Jessen.) 

A.  Yes,  sir,  approximately. 

Q.  When  you  are  there  where  are  you  steering 
for? 

A.  Not  knowing  anything  about  the  ^'Roanoke''? 

A.  Yes.        A.  Southeast. 

Q.  Eight  along  that  way?        A.  Yes,  sir. 

Q.  Then  you  do  not  steer  for  Point  Arguello? 

A.  No,  sir,  right  along  here,  southeast. 

Mr.  SOOY.— I  see ;  I  will  take  it  all  back.  That 
is  all. 

Further  Redirect  Examination. 

Mr.  WALL. — ^Q.  You  say  you  had  fog  when  you 
were  off  Point  Buchon?        A.  Yes,  sir. 

Q.  When  you  got  the  message,  the  first  message? 

A.  It  cleared  off  about  that  time.  It  was  in 
patches;  it  came  in  thick  and  it  cleared  off  at  Port 
San  Luis  about  10  miles  and  then  shut  down  thick 
again. 

Q.  And  from  the  run  from  Buchon  down  to  Point 
Arguello  how  was  the  weather  as  to  fog? 

A.  The  first  half  smooth  and  fine  weather  and  then 
it  shut  down  foggy,  thick  fog. 

Q.  Do  I  understand  the  last  half  of  the  trip  was 
thick  fog?        A.  Yes,  sir. 

Further  Cross-examination. 
Mr.  SOOY.— Q.  What  time? 
A.  I  think  it  was  4:45  or     [76 — 44]     5:45,  I  am 
not  positive. 

Q.  On  the  morning  of  the  lOth  or  11th  ?l 

A.  The  10th,  not  the  morning;  it  was  not  in  the 
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morning,  it  was  in  the  evening  when  I  got  there. 

Mr.  SOOY.— That  is  all. 

Mr.  WALL. — That  is  the  libelants'  case. 

[Testimony  of  Richard  Dickson,  for  Claimant.] 

EICHAED  DICKSON,  called  for  the  claimant. 

Mr.  SOOY.— Q.  Will  you  describe  to  his  Honor 
just  how  the  hawser  was  placed  aboard  the  '*  Santa 
Clara"  from  the  ^'Roanoke"?        A.  Yes,  sir. 

Mr.  WALL. — I  will  be  willing  to  agree  to  stipu- 
late as  to  it. 

Mr.  SOOY. — I  prefer  to  have  the  captain  tell  it, 
so  it  will  be  plainly  understood. 

A.  When  the  *^ Santa  Clara"  arrived  close  to  us, 
I  would  say  about  a  mile,  in  that  neighborhood — we 
seen  her,  we  were  hearing  her  whistle  all  the  time, 
when  she  came  close  enough  to  us  we  put  a  boat  over 
with  our  own  crew,  the  first  officer  and  three  sailors, 
to  the  best  of  my  recollection;  or  four  sailors,  with 
our  own  line  there  and  they  took  it  to  the  ^*  Santa 
Clara."  The  ** Santa  Clara's"  crew  was  receiving 
it  aboard  their  ship  and  taking  it  aboard  to  make  it 
fast.  The  work  was  done  by  the  ** Roanoke's"  crew; 
the  line  belonged  to  the  ** Roanoke";  everything  be- 
longed to  us.  On  arrival  in  Port  San  Luis  it  was 
also  let  go  by  the  crew,  dumped  overboard  and  we 
hove  it  in  on  the  *' Roanoke."     [77 — 45] 

Q.  In  other  words,  the  ** Roanoke's"  lines  and  the 
** Roanoke's"  men  and  the  ''Roanoke's"  crew — 

The  COURT. — Are  you  doing  this  for  the  benefit 
of  the  Court? 
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Mr.  SOOY.— No. 

Q.  What  did  the  crew  of  the  ^* Santa  Clara"  have 
to  do  with  the  passing  over  of  the  lines  to  the  ^*  Santa 
Clara"? 

A.  Nothing  except  letting  go  and  making  them 
fast. 

Q.  Except  making  the  lines  fast  on  the  ''Santa 
Clara"?        Ai.  Yes,  sir. 

The  COURT. — That  is  just  exactly  what  he  said 
before. 

Mr.  SOOY.— I  think  not. 

The  COURT.— Not  at  all.  He  said  when  the 
''Santa  Clara"  came  up  the  "Roanoke"  put  a  boat 
over  and  brought  the  line  to  them  and  the  only  thing 
they  did  was  to  make  it  fast  and  let  go  of  it  at  Port 
Harford. 

Mr.  WALL. — ^And  that  is  what  he  said  in  his  testi- 
mony taken  before  the  Commissioner. 

Mr.  SOOY. — ^Q.  You  have  testified  there  was  no 
excitement  among  the  women  and  children  on  board. 
Was  there  any  excitement  on  board  the  vessel  after 
she  was  dropped  by  the  "Santa  Clara"  off  Port  San 
Luis  or  Port  Harford?        A.  No,  sir. 

Q.  There  was  not  ?        A.  No,  sir. 

Q.  What  was  the  position  of  the  "Roanoke"  with 
relation  to  the  Pacific  Ocean? 

The  COURT.— What  time  ? 

Mr.  SOOY.— Q.  When  she  was  anchored? 

A.  We  were  heading  about  northwest;  there  was 
a  light  northwest  wind  and  a  little     [78 — 46]     cur- 
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rent  from  the  northwest  which  kept  us  heading  to 

the  northwest. 

Q.  And  stern,  of  course,  would  be  to  the  southeast? 

A.  In  a  northwest  direction;  I  do  not  say  it  was 
exactly,  but  in  a  northwest  direction. 

Q.  And  held  by  her  starboard  anchor  which  is  on 
the  forward  end  of  her?        A.  Yes,  sir. 

Q.  Are  you  familiar  with  the  bed  of  the  ocean,  the 
holding  ground  three  miles  south  of  Point  Arguello  ? 

A.  I  had  experience  at  that  time  I  was  anchored 
there  with  the  ^^ Roanoke." 

Q.  You  are  familiar  with  other  anchorages  in  the 
Pacific  Ocean?        A.  I  had  some  experience. 

Q.  And  you  know  where  the  bed  of  the  ocean  is 
considered  good  holding  ground  for  anchorage  and 
where  it  is  not? 

A.  I  think  I  do;  I  have  had  quite  a  little  outside 
experience. 

Q.  What  would  you  say  as  to  the  qualities  of  the 
ocean  bed  there  for  holding  an  anchor,  what  would 
you  say  they  are? 

A.  I  would  consider  a  sand,  clay  and  mud  mixture 
of  that  composition  is  the  best  holding  ground. 

The  COURT.— That  is  off  Point  Arguello? 

Mr.  SOOY. — And  below  Point  Arguello. 

The  COURT. — Where  the  vessel  was  located. 

Mr.  SOOY.— Yes. 

Q.  What  would  you  say  are  the  relative  merits 
of  the  ocean  bed  were  where  the  ^^ Roanoke"  was 
anchored  before  she  was  picked  up  by  the  ^*  Santa 
Clara,"  and  after  she  was  dropped  at  Port  Harford, 
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which  is  tlie  best?        A.  About  the  same. 
Q.  There  is  no  difference  between  the  two? 
A.  No,  sir.     [79—47] 

Q.  Did  your  crew  of  the  ^^ Roanoke"  sleep  regular 
turns  after  the  '^Roanoke"  was  picked  up  by  the 
^^ Santa  Clara"? 
A.  The  watches  were  going  on  just  the  same. 
Q.  And  before  the  ^^ Roanoke"  was  picked  up 
w^hile  she  was  lying  at  anchor  did  your  crew  sleep 
their  regular  turns,  too  ? 

A.  The  watch  was  standing  just  the  same  as  when 
running  under  ordinary  conditions. 

Q.  And  did  the  passengers  rest  and  sleep  as  they 
did  before? 

A.  Just  the  same;  they  were  looking  around;  it 
did  not  make  any  difference  to  them^  as  when  we 
were  coming  up  the  night  before. 

Q.  Was  there  any  change  in  the  regular  daily  rou- 
tine or  nightly  routine  on  the  ** Roanoke"  while  ly- 
ing there  or  after  the  ^^ Roanoke"  was  picked  up  by 
the  ^^ Santa  Clara"? 

A.  None  whatever;  we  were  just  waiting  for  the 
''Santa  Clara"  to  come. 

Q.  No  excitement  on  board.  I  think  I  asked  you 
that  question  before?        A.  No,  sir. 

Q.  Was  there  any  possibility  of  collision  with  ves- 
sels that  were  passing  up  and  down  the  coast  when 
you  were  at  anchor  at  Point  Arguello  ? 

A.  We  were  blowing  our  signal  of  two  blasts  every 
one  minute,  which  would  have  avoided  any  colli- 
sion with  any  vessel  that  might  come  along. 
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Q.  So  there  was  no  danger  of  collision  with  any 
ship  passing  up  and  down? 

A.  None  whatever.  They  could  hear  our  whistle 
two  or  three  miles;  it  was  calm. 

Q.  How  far  was  the  ^' Santa  Clara"  from  you  when 
she  heard  your  whistle,  if  you  know? 

A.  I  received  a  message  from  the  ** Santa  Clara," 
saying  she  [80 — 48]  could  hear  our  whistle,  I  pre- 
sume in  the  neighborhood  of  about  25  minutes  or 
one-half  an  hour  before  she  arrived  at  our  side. 

Q.  How  far  could  the  *' Santa  Clara"  be  away? 

A.  Four  or  five  miles. 

The  COURT. — Do  you  contend  that  this  vessel 
was  in  such  condition  that  she  was  in  danger  of  colli- 
sion?   I  am  asking  counsel  if  it  is  seriously  urged. 

Mr.  WALL. — There  was  an  element  of  danger. 

The  COURT. — Q.  She  would  be  how  far  away 
from  you  if  she  took  over  25  minutes  to  reach  you. 
Four  or  five  or  six  miles? 

A.  I  presume  in  that  neighborhood,  about  four  or 
five  miles.  Of  course,  I  heard  her  whistle  a  long 
time  before  she  came  to  us. 

Mr.  SOOY.— Q.  When  the  ''Santa  Clara"  came 
up  and  saw  you,  how  far  away  did  she  remain  from 
the  ''Roanoke"  while  you  were  putting  this  line 
aboard  her? 

A.  We  had  a  line  125  fathoms  long  of  12-inch  ma- 

nila  hawser,  which  was  hauled  on  board.    I  would 

judge  she  was  in  the  neighborhood  of  about  400  or 

500  feet  away  from  us ;  about  400. 
Q.  Was  there  any  danger  of  collision    after   the 
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'^Santa  Clara"  sighted  the  ^'Roanoke"? 

A.  I  did  not  see  any  danger  whatsoever  of  any 
collision. 

Q.  With  the  weather  condition  and  the  sea  just 
as  they  were  at  that  time  you  would  say  there  was 
or  was  not  any  danger  of  collision? 

A.  The  "  Santa  Clara"  was  handled  in  proper  man- 
ner and  there  was  no  danger  of  collision  whatsoever. 

Cross-examination. 

Mr.  WALL. — Q.  Did  you  take  any  specimens  of 
the  bottom  [81 — 49]  while  you  were  anchored 
off  Point  Arguello? 

A.  Only  what  I  saw  on  the  anchor  when  it 
came  up. 

Q.  You  are  familiar  with  the  Grovemment  chart, 
are  you  not?        A.  I  have  had  experience. 

Q.  Can  you  indicate  anything  on  the  Government 
chart  in  the  vicinity  where  you  anchored  that  indi- 
cates anything  except  sand  in  the  bottom? 

A.  No,  sir,  I  cannot. 

Redirect  Examination. 

Mr.  SOOY. — ^Q.  What  came  up  on  the  anchor? 

A.  There  was  a  mixture  of  mud  and  sand  and  a 
little  clay  came  up;  the  clay  was  on  the  chain,  stick- 
ing on  the  chain;  so  that  shows  there  was  quite  a 
little  mixture. 

Q.  How  much  of  the  chain  was  covered  with  that 
sand  and  mud  you  described  came  up? 

A.  Fifteen  fathoms. 
,  Q.  Mf teen  fathoms?  ..i 
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A.  It  was  a  mixture  of  sand  and  mud  and  a  little 
clay. 

Q.  From  that  how  far  would  you  say  that  anchor 
had  gone  down  into  the  mud,  sand  and  clay? 

A.  Not  very  much,  but  it  shows  it  had  been  lying 
in  it. 

Q.  You  could  not  tell  from  the  amount  of  mud  on 
the  chain  how  far  the  anchor  went  down  into  the 
mud?        A.  No,  sir. 

Q.  From  your  experience  there  you  would  say  it 
was  good  holding  ground?        A.  Yes,  sir. 

Recross-examination. 

Mr.  WALL. — Q.  Your  experience  would  be  based, 
theUj  on  the  experience  you  had  while  anchored  there 
at  that  place  ? 

A.  No,  sir,  I  have  anchored  a  hundred  times  in 
what  we  call  the  hundred  roadstead. 

Q.  Were  you  ever  anchored  at  this  place  except 
on  that  particular    [82 — 50]     time?        A.  No,  sir. 

Q.  Your  knowledge  is  based  on  that  particular 
time,  what  you  noted  at  that  particular  place  at  that 
time?        A.  Yes,  sir. 

Q.  And  during  that  time  you  say  you  had  no  wind? 

A.  No,  sir. 

Q.  Is  that  correct?        A.  Yes,  sir. 

[Testimony  of  G.  M.  Jessen,  for  Claimant.] 
G.  M.  JESSEN,  called  for  the  claimant. 
Mr.  SOOY.— Q.  Captain,  what  did  your  crew  do 
out  of  the  ordinary    course   of   its   duty  after  you 
picked  up  the  towing  hawser  from  the  ''Roanoke 


)> 


vs.  A.  Sjogren  et  al.  87 

(Testiiniony  of  G.  M.  Jessen.) 
"until  you  let  your  line  go  ? 

A.  Stood  the  regular  watches. 

Q.  Stood  the  watches'? 

A.  The  regular  watches,  the  same  as  always. 

Q.  How  many  men  stood  watches? 

A.  The  general  ninnber  of  the  crew. 

Q.  Did  you  have  any  more  watches  while  you  were 
towing  the  vessel  than  you  do  ordinarily? 

A.  No,  sir. 

Q.  Was  there  any  difference  in  the  regular  daily 
routine  of  the  ship's  life  of  the  ^' Santa  Clara"  after 
you  picked  up  the  ^^ Roanoke"  than  there  was  the 
day  before,  for  instance? 

A.  No,  sir,  nothing;  except  the  men  on  deck  watch- 
ing the  line,  seeing  it  would  not  chafe.  The  sailors 
have  to  look  out  for  such  thi];*gs  as  that. 

Q.  The  watchman  did  that? 

A.  Of  course,  the  sailors  would  do  that;  of  course, 
that  is  their  regular  duty  to  look  out  for  such  things 
as  that. 

Q.  Do  I  understand  you  to  say  that  there  was  not 
any  change  [83 — 51]  in  the  regular  duties  of  the 
ship's  life  at  all?        A.  No,  sir. 

Q.  Wliile  you  were  towing  the  vessel  ? 

A.  No,  sir. 

Q.  Your  crew  slept  just  the  same,  did  they  not? 

A.  Yes,  sir. 

Q.  Took  up  their  watches  just  the  same? 

A.  Yes,  sir. 

Q.  Had  their  meals  just  the  same  ?        A.  Yes,  sir. 

Q.  They  had  no  extra  labors  to  perform? 
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A.  No,  sir. 

Q.  No  extra  duties  to  perform?        A.  No,  sir. 

Q.  They  turned  in  on  tiie  hour  and  got  up  on  the 
hour?        Yes,  sir. 

Q.  Captain  Jessen,  did  you  ever  at  any  time  re- 
ceive a  wireless  message  from  the  '^Roanoke''  stat- 
ing that  the  steamer  '^Roanoke"  was  drifting  on 
shore,  or  that  the  wdnd  where  said  steamer  '^Roan- 
oke" then  was  was  blowing  from  the  east  towards 
the  shore,  or  that  the  weather  where  said  steamer 
** Roanoke"  then  w^as  was  foggy — did  you  ever  re- 
ceive a  message  of  that  kind  ?         A.  I  did  not. 

Mr.  LEVY. — May  I  ask  the  Captain  one  or  two 
questions? 

Mr.  WALL. — I  think  there  ought  to  be  one  counsel 
examining  the  witness,  it  takes  up  so  much  time. 

The  COURT.— Proceed. 

Mr.  LEVY. — Q.  In  regard  to  the  allegation  in  the 
libel.  Captain,  that  while  steaming  towards  Point 
Arguello  the  steamer  ^' Santa  Clara"  ran  into  a  thick 
fog  and  that  said  fog  continued  to  prevail  until  after 
the  steamer  '' Roanoke"  was  taken  in  tow. 

Mr.  WALL. — He  testified  about  that  already. 

The  WITNESS.— I  could  not  tell  j^u  now;  two 
o'clock  it     [84 — 52]     might  be. 

Mr.  LEVY. — Q.  Two  o'clock  in  the  afternoon? 

A.  Yes,  sir,  about. 

Q.  And!  you  say  you  started  for  the  ^'Roanoke" 
about  10  in  the  morning,  was  it  ? 

A.  No,  sir,  it  was  11, — about  that. 

Q.  It  w^as  an  hour  or  an  hour  and  a  half  perhaps 
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after?        A.  Yes,  sir. 

Q.  In  regard  to  the  allegation  in  the  libel  that 
when  the  '^ Santa  Clara"  arrived  off  Point  Arguello 
the  *^ Roanoke"  was  found  lying  at  an  anchor  about 
half  or  three  quarters  of  a  mile  from  the  shore. 
How  many  miles  was  the  ^'Roanoke"  from  shore? 

A.  I  do  not  know,  I  could  not  see  where  he  was; 
he  was  in  15  fathoms,  iso  far  as  I  know ;  he  had  good 
anchorage. 

Q.  There  was  an  allegation  in  the  libel  that  the 
navigation  of  the  '^ Santa  Clara"  was  dangerous? 
Is  that  a  fact,  that  the  navigation  was  dangerous? 

A.  Not  that  I  am  aware  of. 

Q.  Did  you  at  any  time  come  up  at  all  dangerously 
near  colliding  with  the  '* Roanoke"  when  you  came 
up  near  to  her  ? 

A.  I  had  to  go  close  enough  to  get  a  line  there. 

Q.  How  many  feet  was  that? 

A.  How  many  feet?  Oh,  it  probably  may  have 
been  100  feet  off.  I  got  to  go  close  enough  to  get  a 
line  aboard.  I  think  it  was  my  lookout  to  see  she 
did  not  collide. 

Q.  Had  you  heard  any  signal  from  the  ^^ Roanoke" 
during  the  time  you  approached  her  ? 

A.  I  heard  his  whistle  before  I  got  to  them. 

Mr.  SOOY.— Q.  How  long  did  it  take  to  tow  the 
'^Roanoke"  [85 — ^53]  from  Point  Arguello  to 
Port  San  Luis? 

A.  We  got  there  in  the  morning  about  6  o'clock 
we  were  going  slow. 
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Q.  Where  did  you  leave  the  ^^Eoanoke"  in  relation 
to  Port  San  Luis? 

A.  Off  the  breakwater.  I  guess  about  the  south- 
east end  of  the  breakwater;  it  was  foggy;  I  do  not 
know  exactly  where. 

Q.  Was  the  ^^ Roanoke"  in  any  more  dangerous 
position  at  Point  Arguello  than  she  would  be  where 
you  left  her  off  Port  San  Luis  if  her  anchor  held? 

A.  I  do  not  think  so. 

Q.  You  consider  one  place  as  dangerous  as  the 
other  ?        A.  About  the  same  between  the  two  places. 

Q.  Do  you  consider  that  the  ^^ Roanoke"  was  in 
any  danger  when  she  was  anchored  there  below  Point 
Arguello  ? 

A.  No,  sir,  she  was  in  no  danger  whatsoever. 

Q.  You  have  had  some  long  experience  at  sea,  have 
you  not? 

A.  About  44  years  on  steamers  of  all  kinds. 

Q.  You  are  familiar  with  the  custom  on  the  Pacific 
Coast  as  to  one  vessel  rendering  assistance  to  another 
vessel  when  both  are  owned  by  the  same  firm,  or 
person,  or  corporation,  are  you  not? 

Mr.  SOOY. — I  will  withdraw  that  question. 

Q.  Is  there  any  custom  on  the  Pacific  Coast  as  far 
as  you  know.  Captain,  as  to  the  assistance  which  one 
vessel  should  give  another  when  both  vessels  are 
owned  by  the  same  owner? 

Mr.  WALL. — I  object  to  that  question;  the  law 
gives  the  rule  on  the  question  of  salvage. 

The  COURT.— We  will  determine  that  later. 

Mr.  SOOY.— Q.  Is  there? 
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A.  Not  that  I  know  of. 

Q.  You  do  not  know  of  such  custom? 

A.  No,  sir.     [86—54] 

Q.  Can  you  distinguish  between  whether  or  not 
this  was  a  case  of  towage  or  a  case  of  salvage  ? 

Mr.  WALL. — I  submit,  if  the  Court  please,  that 
is  objectionable  because  it  is  a  question  which  the 
Court  has  to  decide ;  the  Court  cannot  substitute  the 
Captain's  judgment  for  its  own.  It  would  not  make 
any  difference  whether  he  is  an  expert  or  not. 

Mr.  LEVY. — He  testified  to  the  general  attitude 
of  seafaring  men  upon  occasions  of  this  kind. 

Mr.  WALL. — You  asked  him  to  testify  whether  it 
is  one  thing  or  another. 

The  COURT. — The  rule  in  other  matters  would 
be  to  state  what  was  done. 

Mr.  SOOY. — I  think  that  is  the  correct  ruling ;  I 
quite  agree  with  your  Honor. 

Mr.  LEVY. — I  withdraw  the  question. 

Mr.  SOOY. — ^Q.  You  have  not  made  any  claim  on 
account  of  salvage  or  towage  or  either  one  ? 

A.  I  have  not. 

Q.  Why  not? 

Mr.  WALL. — Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  COURT. — It  is  a  question  whether  these  men 
are  entitled  to  it. 

Mr.  SOOY. — I  want  to  ask  the  Captain  one  more 
question. 

Q.  Have  you  ever  known  in  your  experience  as  a 
seafaring  man  on  this  coast  of  one  vessel  helping  an- 
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other  vessel  where  both  vessels  are  owned  by  the  same 

owner?        A.  Yes,  sir. 

Q.  Do  you  know  whether  it  is  customary  or  not  for 
one  of  [87 — 55]  such  vessels  to  hold  any  claim  for 
salvage  for  helping  a  sister  ship  ? 

Mr.  WALL. — The  same  objection,  it  is  contrary 
to  law.        A.  I  do  not. 

Cross-examination. 

Mr.  WALL.— Q.  The  crew  of  the  ^^ Santa  Clara" 
had  to  look  out  for  the  line  of  the  '^Roanoke"  while 
they  w^ere  towing  her  %        A.  Look  out  for  the  line  ? 

iQ.  Yes,  while  it  was  made  fast  on  your  ship  ? 

A.  Look  out  to  see  it  did  not  chaff  ? 

iQ.  And  watch  to  see  it  did  not  part? 

A.  It  was  a  matter  of  duty. 

Q.  They  had  to  watch  to  see  it  did  not  part  ? 

A.  I  looked  out  for  that  myself,  I  was  on  deck  all 
night. 

Q.  They  had  to  be  on  the  lookout  for  it  ? 

A.  I  done  that. 

Q.  And  when  you  got  to  Port  Harford  you  were 
about  30  or  40  miles  nearer  to  San  Francisco,  were 
you  not?        A.  34  miles. 

Q.  And  you  knew  the  tug  ^'Sea  Rover''  was  com- 
ing down  to  take  the  ^'Roanoke"? 

Mr.  SOOY. — Objected  to  as  incompetent,  irrele- 
vant and  immaterial ;  he  may  or  may  not  know. 

The  COURT.— It  seems  to  be  a  fact. 

Mr.  SOOY. — I  withdraw  tlie  objection. 

A.  Yes,  sir. 
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Redirect  Examination. 

Mr.  SOOY.— Q.  The  crew  on  the  ''Santa  Clara" 
were  paid  for  its  time  they  were  towing  the  vessel, 
were  they  not? 

Mr.  WALL. — Objected  to  as  incompetent,  irrele- 
vant and  [88 — 56]  immaterial;  it  does  not  affect 
the  rights  of  the  libelants  in  this  matter. 

The  COURT. — The  objection  is  overruled. 

A.  I  guess  perhaps  they  had  some  overtime  getting 
the  line  aboard;  that  might  be  as  anywhere  else; 
it  is  the  same  thing  whenever  you  work  after  ^5 
o'clock  you  get  paid  for  it  unless  it  is  on  watch. 

Q.  They  were  paid  their  regular  daily  wages  for 
their  service  and  for  any  overtime  if  they  worked 
overtime  ?        A.  The  same  as  anywhere  else. 

Q.  And  they  were  paid?        A.  I  expect  they  were. 

,Q.  You  say  you  looked  out  for  the  line  ? 

A.  I  was  all  night  on  deck  there. 

Q.  Did  you  have  to  change  it  at  any  time  during 
the  night?        A.  No,  sir. 

Q.  Do  you  know  whether  or  not  there  was  ever  any 
objection  made  by  any  of  the  crew  as  to  the  amount 
they  received  for  that  voyage? 

Mr.  WALL. — Objected  to  as  incompetent,  irrele- 
vant and  immaterial;  it  cannot  possibly  affect  the 
libelants. 

The  COURT. — They  are  not  suing  their  ship  for 
wages.     The  objection  is  sustained. 

Mr.  SOOY.— That  is  all. 
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G.  M.  JESSEN,  recalled. 

Mr.  SOOY.— Q.  Your  run  on  the  ^' Santa  Clara'' 
is  between  San  Pedro  and  San  Francisco  ? 
A.  Yes,  sir.     [89—57] 

[Testimony  of  Richard  Dickson,  for  Claimant  (Re- 
called) .] 

RICHARD  DICKSON,  recalled. 

Mr.  SOOY. — Q.  Your  run  at  the  time  the  tail 
shaft  was  broken  on  the  ^'Roanoke"  was  from  San 
Pedro  to  San  Francisco  ?         A.  Yes,  sir. 

[Testimony  of  Charles  P.  Doe,  for  Claimant.] 

CHARLES  P.  DOE  called  for  the  claimant, 
sworn. 

Mr.  SOOY. — Q.  You  are  president  of  the  North- 
ern Pacific  Steamship  Company,  a  California  cor- 
poration?       A.  Yes,  sir. 

Q.  The  owner  of  the  S.  S.  ^'Roanoke"  and  the 
S.  S.  ^^ Santa  Clara"?        A.  Yes,  sir. 

Q.  Those  vessels  ply  between  San  Francisco 
and  San  Pedro,  do  they  not?        A.  Yes,  sir. 

Q.  And  they  are  both  domestic  vessels  registered 
here,  are  they  not?        A.  Yes,  sir. 

Q.  You  have  testified  in  regard  to  these  wireless 
messages  received  and  sent  by  you,  and  they  are  sub- 
stantially correct,  are  they  not  ?        A.  Yes,  sir, 

Q.  You  did  receive  a  message  from  Captain  Jessen 
of  the  '* Santa  Clara''  asking  for  instructions  in  re- 
gard to  whether  he  should  go  to  the  assistance  of  the 
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'^Roanoke"?        A.  I  did. 

Q.  And  yon  ordered  him  to  proceed  to  the  assist- 
ance of  the  ^^ Roanoke"? 

A.  Yes,  sir,  to  bring  her  up  to  Port  San  Lnis. 

Q.  How  long  have  you  been  engaged  in  shipping  on 
the  Pacific  Coast  ?        A.  Over  20  years. 

Q;.  And  the  North  Pacific  Steamship  Company* 
has  some  eight  vessels  that  regularly  ply  in  the  waters 
of  the  Pacific? 

A.  We  did  have  eight;  one  short  now.     [90 — 58] 

Q.  Do  you  know  whether  or  not  it  is  customary 
among  ship  owners  to  have  one  vessel  render  assist- 
ance to  another  vessel  when  both  vessels  are  owned 
by  the  same  firm? 

Mr.  WALL. — ^Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  and  having  no  effect  on  the 
libelants  in  this  case. 

The  COURT. — The  objection  is  overruled. 

Mr.  SOOY.— Q.  Yes,  or  no?        A.  Yes,  sir. 

Q.  Will  you  tell  his  Honor  what  that  custom  is  on 
the  Pacific  Coast? 

Mr.  WALL. — The  same  objection. 

The  COURT. — That  may  run  to  all  this  testimony ; 
it  is  either  or  is  not  objectionable. 

A.  It  is  customary  among  ship  owners  that  their 
own'  vessels  shall  assist  another  boat  belonging  to  the 
same  firm.  When  we  have  more  than  one  vessel 
running  on  the  sam«  route  we  take  this  into  con- 
sideration in  the  question  of  insurance,  and  the 
orders  are  that  one  ship  shall  help  the  sister  ship. 
Whenever  possible  we  have  two  vessels  running  on 
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the  same  route  and  we  do  this  for  our  own  protection, 
and  that  is  one  reason  why  we  use  more  than  one 
vessel  on  the  same  run,  and  also  for  protection  so  that 
in  the  event  one  vessel  needs  the  assistance  of  another 
she  will  be  in  that  locality. 

Q.  What  is  the  rule  as  to  compensation  or  salvage 
where  one  vessel  helps  another  when  both  vessels 
are  owned  by  the  same  corporation? 

Mr.  WALL. — The  same  objection.  That  is  a 
question  to  be  determined  by  the  Court. 

A.  I  think  all  those  cases  have  been  determined  by 
the  Court.     [91—59] 

Mr.  SOOY. — Q.  I  am  asking  you  what  the  custom 
is  in  regard  to  compensation  ? 

A.  When  both  vessels  are  owned  by  the  same  firm  ? 

Q.  When  there  is  no  controversy,  when  both  ves- 
sels are  owned  by  the  same  person? 

Mr.  WALL. — The  same  objection. 

A.  Yes,  sir. 

Mr.  SOOY. — Q.  That  custom  that  you  have  testi- 
fied to  when  one  vessel  helps  another  vessel  is  there 
any  compensation  for  the  vessel  when  both  vessels 
are  owned  by  the  same  firm  ? 

A.  Not  in  ordinary  towage. 

Q.  What  can  you  say  in  the  case  of  salvage  ? 

A.  I  think  the  crew  in  salvage  would  have  some 
right  for  compensation. 

Q.  In  other  words,  the  custom  depends  on  the 
amount  the  crew  receives? 

A.  It  is  a  simple  proposition;  it  is  a  proposition 
of  the  amount  the  crew  is  paid ;  sometimes  it  is  paid 
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by  the  company  but  more  often  by  the  decision  of  the 

Court. 

Q.  You  have  heard  the  testimony  in  regard  to  the 
^^Eoanoke,"  would  you  say  that  came  under  the  cus- 
tom as  a  case  of  salvage  or  towage? 

Mr.  WALL. — Objected  to  as  calling  for  the  con- 
clusion of  the  witness,  and  as  being  a  matter  which 
the  Court  will  have  to  determine. 

The  COURT. — The  objection  is  sustained. 

Mr.  SOOY. — Q.  Were  the  members  of  the  crew 
of  the  ^^ Santa  Clara"  paid  in  full  for  all  overtime 
during  the  time  they  were  towing  the  *^ Roanoke"? 

A.  Yes,  isir. 

Q.  On  April  10th  and  11th? 

A.  They  were  paid  everything  [92 — 60]  com- 
ing to  them. 

Q.  Was  there  any  objection  made  by  any  member 
of  the  crew  that  they  were  not  paid  the  amount  com- 
ing to  them  for  what  they  performed  during  this 
service  ? 

Mr.  WALL. — Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  and  as  being  a  matter  that 
cannot  possibly  affect  any  claim  made  by  the  libel- 
ants in  this  case  of  salvage. 

The  COURT. — The  objection  is  sustained. 

Cross-examination. 

Mr.  WALL. — Q.  The  *^ Roanoke"  sometimes  runs 
up  to  Seattle,  does  she  not?        A.  Never. 

Q.  Was  she  run  by  the  California  &  Atlantic 
Steamship  Company?        A.  Before  we  owned  her. 
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Q.  Is  she  still  the  same  sort  of  vessel  ? 

A.  Yes,  sir. 

Q.  As  to  the  crew  on  board  the  '^  Santa  Clara '^ 
during  the  time  the  ^^ Roanoke"  was  brought  up  did 
you  have  anything  to  do  with  shipping  them? 

A.  No,  sir. 

Q.  You  had  nothing  to  do  with  their  going  aboard? 

A.  Only  in  regard  to  the  ship's  rules  and  regula- 
tions. 

Q.  You  had  no  statement  or  condition  that  they 
shipped  under?        A.  No,  sir. 

Q.  You  never  told  them  about  any  custom  in  re- 
gard to  salvage? 

A.  I  did  not,  never  met  them  personally. 

Mr.  SOOY. — Q,  Since  the  North  Pacific  Steam- 
ship Company  has  owned  the  '^Roanoke"  she  has  not 
ruii  to  Seattle?        A.  No,  sir.     [93—61] 

[Testimony  of  Richard  Dickson,  for  Claimant  (Re- 
called).] 

RICHARD  DICKSON,  recalled. 

Mr.  SOOY. — ^Q.  Do  you  know  what  the  custom  is, 
Captain,  as  to  one  vessel  helping  another  vessel  with- 
out compensation  where  both  vessels  are  owned  by 
the  same  person,  or  corporation  on  the  Pacific  Coast? 

A.  I  do  know  a  certain  custom. 

Mr.  WALL. — I  understand  that  is  simply  prelim- 
inary. 

Mr.  SOOY. — Now,  what  is  the  custom,  Captain, 
where  two  vessels  are  owned  by  one  person  and  one 
vessel  is  in  distress  and  the  other  vessel  helps  it, 
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what  is  the  custom  as  to  claiming  any  salvage  or 
towage  ? 

A.  I  have  been  on  ships  where  one  has  picked  up 
the  other,  but  I  never  heard  of  any  compensation,  at 
least  I  have  never  received  any. 

Q.  Would  you  say  the  custom  is  not  to  make  any 
charge  or  any  claim  for  isalvage  for  one  ship  against 
the  other  when  both  are  owned  by  the  same  person? 

A.  Those  that  I  have  been  shipping  with  we  never 
get  anything  but  our  salary. 

Q.  Will  you  say  it  is  not  customary  to  make  a 
charge? 

Mr.  WALL. — ^^Objected  to  as  leading. 

Mr.  SOOY. — Q.  What  would  you  say  the  custom 
is  where  one  vessel  helps  another  when  both  vessels 
are  owned  by  the  same  company  ? 

A.  Since  I  have  been  on  this  coast,  since  1881  I 
have  heard  of  several  cases  of  that  kind,  but  I  never 
heard  of  compensation  except  what  was  given  by  the 
company.     [94 — 62] 

Saturday,  September  20th,  1913. 

Mr.  SOOY. — Your  Honor,  it  is  not  quite  clear  in 
my  mind  that  the  record  discloses  just  what  time  the 
*^Sea  Eover"  picked  up  the  ^^ Roanoke''  off  the  Port 
of  San  Luis. 

The  COURT.— I  think  it  was  about  11  o'clock. 
The  hour  is  fixed  by  somebody. 

Mr.  WALL. — I  understand  the  Captain  of  the 
^^Sea  Rover"  is  here  and  I  have  no  objection  to  his 
testifying  to  that. 
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Mr.  SOOY. — I  do  not  care  to  reopen  the  matter 
or  put  the  witness  on  the  stand,  but  I  have  been  a 
bit  doubtful  about  that  point  and  wanted  to  make 
sure  of  it. 

The  COURT.— The  tug  came  at  11  and  took  us  to 
San  Francisco. 

Mr.  SOOY.— That  is  all  right. 

The  COURT. — That  is  your  understanding  of  it, 
Mr.  Sooy,  that  is  the  hour  ? 

Mr.  SOOY. — That  is  my  understanding,  but  I  did 
not  know  whether  the  record  disclosed  it. 

The  COURT.— Yes,  that  is  the  testimony. 

[Endorsed]  :  Filed  Nov.  24,  1913.    W.  B.  Maling, 
Clerk.    By  Lyle  S.  Morris,  Deputy  Clerk. 
[95—63] 
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[96-1] 

[Testimony  of  Albert  H.  Ginman,  for  Libelants.] 

ALBERT  H.  GINMAN,  called  for  the  libelants, 
sworn. 

Mr.  WALL — Q.  Just  give  the  Reporter  your 
name  and  occupation. 

A.  Albert  H.  Ginman;  occupation,  manager  of  the 
Pacific  Coast  Division  of  the  Marconi  Wireless  Tele- 
graph Company  of  America. 

Q.  And  it  was  such  on  the  9th  and  10th  of  April  of 
this  year  ?        A.  Yes,  sir. 

Q.  Mr.  Ginman,  you  were  subpoenaed  to  bring 
with  you  all  the  messages  that  were  exchanged  be- 
tween the  steamer  ** Santa  Clara"  and  the  steamer 
*' Roanoke"  and  both  those  vessels  and  C.  P.  Doe 
on  the  10th  day  of  April? 

A.  Yes,  sir.     (Handing.) 

Q.  These  are  all  on  the  10th  are  they  that  you 
have  given  me?        A.  Yes,  sir. 

Q.  And  these  that  you  hand  me,  are  they  ar- 
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ranged  in  the  order  in  which  they  were  received  by 

you? 

A.  That  I  could  not  say  positively,  but  those  are 
the  ship's  copies. 

Q.  I  will  ask  you  to  state  briefly,  Mr.  Ginman, 
what  the  method  of  operation  is  so  far  as  your  office 
is  concerned  in  regard  to  receiving  copies  of  mes- 
sages that  are  sent  by  wireless  between  vessels. 

A.  Messages  are  received  by  wireless  at  the  San 
Francisco  station  thence  by  telephone  at  the  main 
office  in  the  Merchant's  Exchange  Building  and  de- 
livered from  there  by  messenger. 

Q.  I  have  here  what  purports  to  be  a  bunch  of 
messages  marked  in  blue  ink  from  the  files  of  the 
steamship  ^^Eoanoke,"  and  I  will  ask  you  just  to 
state  what  those  are. 

A.  These  are  messages  that  originated  on  board 
of  the  steamer  ''Roanoke"  addressed  to  the  steamer 
''Santa  Clara"  and     [97 — 2]     to  San  Francisco. 

Mr.  SOOY. — I  suggest,  Mr.  Wall,  that  you  mark 
those  for  identification  so  that  we  will  know  which 
ones  he  is  talking  about. 

The  WITNESS. — There  are  messages  here  also 
from  San  Francisco  and  from  the  steamer  "Santa 
Clara." 

Mr.  SOOY. — I  will  object  to  any  further  testi- 
mony in  reference  to  these  messages  unless  they  are 
identified.  The  record  will  not  show  what  messages 
he  is  talking  about. 

Mr.  WALL. — I  am  going  to  put  them  all  in. 

Mr.  SOOY. — If  you  will  only  identify  the  mes- 
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sages  that  he  is  talking  about  now  we  will  know 

W'hat  he  is  talking  about. 

Mr.  WALL. — ^^I  will  put  them  all  in. 

Mr.  SOOY. — There  are  some  of  one  class  and  some 
of  another  class;  I  cannot  tell  what  they  are.  If  you 
will  introduce  them  for  identification  as  you  go  along 
then  the  record  will  show  what  he  is  talking  about. 

Mr.  WALL. — Q.  I  will  ask  you  to  produce  the 
first  message  that  was  received  at  your  office  from 
the  steamer  ^'Roanoke"  on  the  10th  day  of  April, 
1913. 

A.  From  the  *^ Roanoke"? 

Q.  Yes.        A.  Can  I  separate  these? 

Q.  Yes,  separate  them  and  hand  them  to  me  in 
their  order?        A.  Yes,  sir  (handing). 

Q.  This  is  the  first  one;  I  see  that  there  is  marked 
in  the  upper  part  of  the  right-hand  side  of  the  mes- 
sage ^Hime  sent  11:07  A.  M."  That  means  the  time 
sent  from  where? 

A.  From  the  steamer  to  the  San  Francisco  Wire- 
less station. 

Q.  And  sent  to  "J)l^  FG,"  what  does  that  mean? 

A.  Those  are  [98 — 3]  the  operator's  signa- 
tures. 

Q.  You  say  this  was  the  first  one  that  was  re- 
ceived at  your  office  from  the  steamship  ''Roanoke" 
on  April  the  10th?        A.  Yes,  sir. 

Mr.  WALL. — We  will  offer  that  in  evidence  as 
Libelant's  Exhibit  No.  1. 

Mr.  SOOY. — Q.  Did  you  receive  this  message  per- 
sonally?       A.  No,  sir. 
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Q.  Where  did  you  get  it? 

A.  From  the  office  files. 

Q.  You  don't  know,  as  a  matter  of  fact,  whether 
it  w^as  received  or  not,  do  you?        A.  No,  sir. 

Q.  Where  is  the  man  who  received  this  message, 
do  you  know  ? 

A.  Can  I  see  the  operator's  signature? 

Q.  Yes. 

A.  I  believe  that  operator  is  on  the  steamer  ^^  Si- 
beria." 

Mr.  WALL. — Q.  You  are  in  charge  here  of  the 
Marconi  Wireless  Telegraph  Company  of  America, 
are  you  not,  Mr.  Ginman?        A.  Yes,  sir. 

Q.  And  as  such  have  authority  over  all  the  em- 
ployees of  that  company  here?        A.  Yes,  sir. 

Q.  As  manager?        A.  Yes,  sir. 

(The  telegram  is  marked  Libelants'  Exhibit  No. 

Q.  Now,  what  was  the  next  message  that  was  re- 
ceived from  the  *' Roanoke"? 

A.  That  is  addressed  to  San  Franeisco,  you  mean? 

Q.  No,  the  next  one  in  the  order  of  their  receipt 
from  the  *^ Roanoke"? 

A.  You  are  referring  to  messages  to  San  Fran- 
cisco and  not  from  other  steamers  or  ports? 

Q.  The  next  one  received  to  San  Francisco? 

A.  Yes,  sir,  this  one  (handing).     [99 — 4] 

Mr.  WALL. — We  offer  this  in  evidence  as  Libel- 
ants' Exhibit  No.  2. 

(The  telegram  is  marked  Libelants'  Exhibit  No. 

2.) 
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Q.  The  next  one  that  was  received  coming  to  San 
Prancisco? 

A.  Do  you  mean  referring  to  San  Francisco  Wire- 
less station  controlled  by  the  Marconi  Wireless  Com- 
pany? 

Q.  Any  message  that  was  received  coming  to  San 
Francisco  that  came  under  your  notice  ? 

A.  I  have  two  messages  here  that  originated  on 
the  '* Roanoke"  but  were  not  sent  to  the  Marconi 
Wireless  Stations. 

Q.  To  whom  were  they  sent? 

A.  One  was  sent  to  Mare  Island. 

Q.  Let  me  look  at  that.        A.  Yes,  sir  (handing). 

Q.  This  was  the  next  one  in  the  order  of  receipt? 

A.  Yes,  sir. 

Mr.  WALL. — We  will  offer  this  in  evidence  as 
Libelants'  Exhibit  No.  3. 

(The  telegram  is  marked  Libelants'  Exhibit  No. 
3.) 

Q.  And  the  next  one? 

A.  This  one  was  received  at  San  Luis  Obispo. 

Q.  This  is  the  next  one  in  the  order  of  time? 

A.  Yes,  sir.  It  may  be  that  that  message  was 
given  by  wireless  to  the  San  Luis  Obispo  station  and 
from  there  sent  by  Western  Union,  so  perhaps  it 
would  be  in  the  possession  of  the  Western  Union 
files. 

Mr.  WALL. — We  will  offer  that  in  evidence  as 
Libelants'  Exhibit  No.  4. 

Mr.  SOOY. — I  will  object  to  that  exhibit  No.  4  as 
incompetent,  irrelevant  and  immaterial  and  as  not 
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coming  within  the  issues  joined  here. 

(The  telegram  is  marked  Libelants'  Exhibit  No. 
4.)     [100—5] 

Mr.  WALL. — Q.  The  next  one  that  was  sent  out 
by  the  steamship  ^'Eoanoke"  to  anybody  else? 

A.  To  the  steam'er  *^ Santa  Clara." 

Mr.  SOOY. — Q.  You  say  that  was  sent  to  the 
steamer  ^* Santa  Clara"? 

Mr.  WALL. — We  will  offer  that  in  evidence  as 
Libelants'  Exhibit  No.  5. 

(The  telegram  is  marked  Libelants'  Exhibit  No. 
5.) 

Q.  Now,  give  me  the  messages  exchanged  between 
the  master  of  the  *^ Roanoke"  and  the  master  of  the 
*^ Santa  Clara,"  in  the  order  in  which  they  were  ex- 
changed? 

A.  We  have  messages  here  from  San  Francisco  to 
the  steamer  ^^Eoanoke"  that  may  be  replies  to  those 
messages. 

Q.  This  was  sent  in  answer  to  which  one  ? 

A.  That  I  cannot  say. 

Q.  This  was  sent  from  your  office  here  in  San 
Francisco?        A.  Yes,  sir. 

Mr.  WALL. — I  will  offer  that  in  evidence  as  Libel- 
ants' Exhibit  No.  6. 

(The  telegram  is  marked  Libelants'  Exhibit  No. 
6.) 

Q.  This  was  sent  by  your  office  to  the  ** Roanoke" 
at  what  time? 

A.  It  was  received  on  the  ^'Roanoke"  at  12:22 
P.M. 
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Mr.  SOOY. — Q.  That  is  what  it  discloses  on  its 
face,  Mr.  Ginman?        A.  Yes,  sir. 

Q.  You  do  not  know  of  your  own  knowledge  when 
it  was  received  there  except  from  this  record? 

A.  No,  sir,  that  was  the  operator's  endlorsement  at 
the  time  it  was  received. 

Mr.  WALL. — We  will  offer  that  in  evidence  as 
Libelants'  Exhibit  No.  7. 

(The  telegram  is  marked  Libelants'  Exhibit  No. 
7.)     [101—6] 

Q.  And  the  next  one  that  had  been  sent  in  answer 
to  any  of  these  ?        A.  We  have  no  more. 

Q.  Then  give  us  now  the  messages  exchanged  be- 
tween the  ^* Roanoke"  and  the  '^ Santa  Clara"  in  the 
order  in  which  they  were  exchanged? 

A.  10:45  telegram  from  the  *^ Santa  Clara"  to  the 
*^  Roanoke." 

Q.  Where  is  the  first  one  that  originated  on  the 
''Roanoke"? 

A.  Here  it  is  (handing) .  I  have  one  prior  to  that 
from  the  ''Roanoke"  to  the  "Santa  Clara"  at  12:07 
A.  M. 

Q.  This  is  the  first  one  sent  by  the  "Roanoke"  to 
the  "Santa  Clara"?        A.  Yes,  sir. 

Mr.  WALL. — We  will  offer  that  in  evidence  as 
Libelants'  Exhibit  No.  8. 

Mr.  SOOY. — Q.  You  don't  know  anything  about 
this  of  your  own  knowledge,  do  you,  Mr.  Ginman? 

A.  No,  sir. 

Q.  You  do  not  know  as  a  matter  of  fact  whether 
this  was  received,  or  not?        A.  No,  sir. 
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Q.  You  are  not  an  agent  or  general  manager  or 
have  an  official  connection  with  the  Marconi  Wire- 
less Telegraph  Company? 

Mr.  WALL. — He  said  he  was  the  manager. 

A.  Yes,  sir,  I  am  the  manager. 

Mr.  SOOY. — Q.  You  do  not  know  anything  about 
whether  this  was  received,  or  not  ? 

A.  Except  that — 

Q.  (Intg.)     Of  your  own  knowledge  I  mean? 

A.  No,  sir. 

Mr.  SOOY. — ^I  object  to  the  exhibit  as  incompetent, 
irrelevant  and  immaterial  and  no  foundation  laid 
for  its  introduction. 

(The  telegram  is  marked  Libelants'  Exhibit  No. 
8.) 

Mr.  WALL. — Q'.  What  w^as  the  next  one  ex- 
changed between  the  vessels  after  No.  8? 

A.  This  appears  to  be  the  next  [102 — 7]  from 
the  *^ Roanoke"  to  the  ^^ Santa  Clara."  One  is  the 
sent  copy  and  the  other  is  the  received  copy. 

Q.  Which  is  the  sent  copy  and  which  is  the  re- 
ceived copy? 

A.  This  is  the  sent  copy  and  this  is  the  received 
copy  (indicating). 

Q.  That  is.  No.  5  is  the  sent  copy  and  No.  9  is  the 
received  copy?         A.  Yes,  sir. 

Mr.  WALL. — We  will  offer  this  in  evidence  as 
Libelants'  Exhibit  No.  9. 

Mr.  SOOY. — Q.  As  I  understand  this,  Mr.  Gin- 
man,  No.  5  and  No.  9  are  duplicates? 

A.  No,  sir.     One  is  the  transmitted  copy  on  board 
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the  steamer  ^^Eoanoke"  and  the  other  is  the  received 
copy  on  board  the  steamer  '^ Santa  Clara.'' 

Q.  The  date  and  other  details  in  connection  with 
it  are  the  same?        A.  Yes,  sir. 

Q.  It  is  the  same  message,  as  I  understand  you, 
but  No.  5  is  the  copy  that  you  held  in  your  office  at 
the  time  the  messages  are  received  and  then  at  the 
time  the  message  is  sent  there  is  another  copy  made  ? 

A.  No,  sir,  these  are  the  files  of  the  two  steamers. 
The  yellow  form  is  the  transmitted  form  originating 
on  board  the  ship  that  transmits  the  message;  the 
white  is  the  received  copy  as  written  on  the  steamer 
where  the  message  is  received. 

Q.  So  that  No.  5  then  is  the  message  that  origin- 
ated aboard  the  vessel? 

A.  If  that  is  on  a  yellow  form,  yes. 

Q.  Then  No.  9  is  the  same  message  received? 

A.  Yes,  sir. 

(The  telegram  is  marked  Libelants'  Exhibit  No. 

Mr.  WALL.— Q.  Then  the  next  one? 

A.  From  the  steamer  ^'Eoanoke"  to  the  *' Santa 
Clara." 

Mr.  WALL. — We  will  offer  that  in  evidence  as 
Libelants'     [103—8]     Exhibit  No.  10. 

(The  telegram  is  marked  Libelants'  Exhibit  No. 
10.) 

Q.  And  the  next  one? 

A.  From  the  steamer  ** Santa  Clara"  to  the 
*^Eoanoke." 

Mr.  WALL. — ^We  will  offer  that  in  evidence  and 
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ask  that  it  be  marked  Libelants'  Exhibit  No.  11. 

(The  telegram  is  marked  Libelants'  Exhibit  No. 
11.) 

Q.  And  the  next  one  ? 

A.  From  the  steamer  ^^ Santa  Clara"  to  the 
'^Eoanoke." 

Mr.  WALL. — We  will  offer  that  in  evidence  as 
Libelants'  Exhibit  No.  12. 

(The  telegram  is  marked  Libelants'  Exhibit  No. 
12.) 

Q.  And  the  next  one? 

A.  From  the  ''Roanoke"  to  the  steamer ''Santa 
Clara." 

Mr.  WALL. — We  will  offer  that  in  evidence  as 
Libelants'  Exhibit  No.  13. 

(The  telegram  is  marked  Libelants'  Exhibit  No. 

leS.) 

Q.  And  the  next  one? 

A.  From  the  steamer  "Santa  Clara"  to  the 
"Roanoke." 

Mr.  WALL. — We  will  offer  that  in  evidence  as 
Libelants'  Exhibit  No.  14. 

Mr.  SOOY. — Q.  Is  this  No.  14  from  Jessen  to 
Dickerson?        A.  That  I  don't  know. 

Q.  It  is  from  the  captain  of  the  "Santa  Clara" 
to  the  captain  of  the  "Roanoke"? 

A.  It  is  addressed  to  Dickerson  and  it  is  signed 
Jessen. 

Mr.  WALL. — We  admit  that  this  exhibit,  No.  14, 
is  from  the  master  of  the  "Santa  Clara"  to  the 
master  of  the  "Roanoke." 
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(The  telegram  is  marked  Libelants'  Exhibit  No. 
14.) 

Q.  And  the  next  one? 

A.  This  is  a  message  from  San  Francisco  to 
[104 — 9]  to  the  steamer  ^' Santa  Clara"  that  was 
sent  via  the  Mare  Island  Navy  Station. 

Mr.  WALL. — We  will  offer  this  in  evidence  as 
Libelants'  Exhibit  No.  15. 

Mr.  SOOY. — Q,  Yom  have  not  any  knowledge  of 
whether  this  was  received,  or  not? 

A.  That  is  the  received  copy  as  written  by  the 
operator. 

Q.  Have  you  any  personal  knowledge  of  whether 
it  was  received? 

A.  Ton  mean  whether  I  was  there  ? 

'Q.  Yes,        A.  No,  sir. 

Q.  You  do  not  know  whether  it  was  received,  or 
not,  as  a  matter  of  fact,  do  you  ? 

A.  It  must  have  been  received — 

Q.  (Intg.)     Just  answer  the  question? 

A.  No,  sir. 

Mr.  SOOY. — I  will  object  to  it  as  incompetent, 
irrelevant  and  immaterial  and  no  foundation  laid 
for  its  introduction. 

Mr.  WALL. — ^You  were  going  to  say  it  must  have 
been  received,  why? 

Mr.  SOOY. — We  object  to  the  conclusion  of  the 
witness. 

Mr.  WALL. — Q.  Go  ahead  and  give  the  answer 
subject  to  his  objection? 

A.  It   must   have   been   received    otherwise   the 


112         North  Pacific  Steamship  Company 
(Testiinoiiy  of  Albert  H.  Gimnan.) 
operator  could  not  have  written  it  imless  it  originated 
in  his  brain. 

(The  telegram  is  marked  Libelants'  Exhibit  No. 
15.) 
Q.  And  the  next  one? 

A.  A  message  originating  on  the  steamer  ^^  Santa 
Clara"  addressed  to  Doe,  San  Francisco  and  sent 
via  the  San  Luis  Obispo  station. 

Mr.  WALL. — We  offer  this  in  evidence  as  Libel- 
ants' Exhibit  No.  16. 

(The  telegram  is  marked  Libelants'  Exhibit  No. 
16.) 

Q.  And  the  next  one  ? 

A.  Message  from  San  Francisco  addressed 
[105—10]  to  the  ^^ Santa  Clara"  via  the  San  Luis 
Obispo  station. 

Mr.  WALL. — We  will  offer  that  in  evidence  as 
Libelants'  Exhibit  No.  17. 

(The  telegram  is  marked  Libelants'  Exhibit  No. 
17.) 

Q.  And  the  next  one? 

A.  There  are  messages  here  from  the  files  of  the 
** Roanoke,"  but  I  think  they  are  duplicated  there; 
that  is  to  say,  these  are  transmitted  copies  and  these 
are  received  copies. 

Q.  Could  you  run  over  and  tell  whether  there  are 
any  in  there  that  are  not  in  here? 
A.  Yes,  sir;  there  is  one  (handing). 
Q.  There  are  none  that  you  have  that  the  sub- 
stance is  not  in  there  ? 
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A.  That  is  one  from  the  ^^Eoanoke"  to  the  *' Santa 
Clara"  and  that  is  the  '^ Santa  Clara's"  copies  of 
messages  identically. 

Q.  And  all  those  messages  there  are  identical  ? 

A.  That  I  don't  know  unless  I  check  them  over. 

Q.  If  there  is  anything  that  has  not  been  intro- 
duced and  that  is  not  in  what  has  been  introduced  I 
would  like  to  have  it  ?        A.  Yes,  sir. 

Mr.  WALL. — We  offer  this  in  evidence  as  Libel- 
ants' Exhibit  No.  18,  being  an  answer  to  Libelants' 
Exhibit  No.  5. 

Mr.  SOOY. — We  will  object  to  that  statement  of 
counsel  as  to  that. 

(The  telegram  is  marked  Libelants'  Exhibit  No. 
18.) 

Mr.  WALL.— That  is  aU. 

Cross-examination. 

Mr.  SOOY. — Q.  The  typewriting  on  all  of  these 
messages  under  the  printed  matter  ^^time  sent"  indi- 
cates what?        A.  The  time  sent  from  the  ship. 

Q.  Indicates  the  time  it  was  sent  from  the  ship  ? 

A.  Yes,  sir.     [106—11] 

Q.  You  don't  know  of  your  own  knowledge 
whether  they  were  sent  at  that  time,  do  you? 

A.    No,  sir. 

Q.  All  you  know  about  it  is  what  you  see  on  the 
face  of  the  telegram  or  aerogram? 

A.  Yes,  sir,  exactly. 

Q.  You  were  not  on  board  either  one  of  these  ves- 
sels at  the  time  these  messages  were  sent,  were  you? 

A.  No,  sir. 
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Q.  You  were  not  in  charge  of  the  instrument  that 
received  them  ?        A.  No,  sir. 

Q.  Nor  any  of  the  messages  that  you  testified  to? 

A.  No,  sir. 

Mr.  SOOY. — I  make  a  general  objection  to  all  of 
them. 

Mr.  WALL. — Q.  How  did  they  come  under  your 
observation  ? 

A.  I  produced  them  from  the  official  files.  It  is 
the  first  knowledge  I  had  of  them  being  received,  or 
sent. 

Q.  Who  has  control  of  that  file  ? 

A.  The  filing  clerk. 

Q.  Is  he  subject  to  your  orders?        A.  Yes,  sir. 

Q.  Everybody  in  your  office  is  subject  to  your  or- 
ders?       A.  Yes,  sir. 

Q.  And  you  gave  him  orders  to  produce  them? 

A.  Yes,  sir. 

Mr.  SOOY. — We  object  to  his  testifying  that  these 
are  aerograms  or  telegrams  received  and  sent.  We 
object  now  to  all  of  these  aerograms  and  telegrams 
introduced  here  upon  the  groimd  that  they  are  in- 
competent, irrelevant  and  immaterial  and  that  there 
is  no  foundation  laid  for  the  introduction  of  them 
by  this  witness. 

Mr.  WALL. — Mr.  Doe,  the  President  of  the  North 
Pacific  Steamship  Company,  is  present  here  and  his 
testimony  is  to  be  taken,  and  Mr.  Doe  has  with  him 
here  the  originals  and  copies  and  has  checked  over 
all  of  these  messages. 
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Mr.  SOOY. — I  object  to  that  statement  of  counsel 
as  not  [107 — 12]  evidence  in  the  case  and  ask  that 
it  be  stricken  from  the  record. 

[Testimony  of  Charles  P.  Doe,  for  Libelants.] 

CHAELES  P.  DOE,  called  for  the  libelants, 
sworn. 

Mr.  WALL. — Q.  Give  the  Eeporter  your  name, 
Mr.  Doe.        A.  Charles  P.  Doe. 

Q.  What  is  your  business? 

A.  President  and  general  manager  of  the  North 
Pacific  Steamship  Company. 

Q.  What  relation  does  the  North  Pacific  Steam- 
ship Company  bear  to  the  steamship  ^^ Santa  Clara" 
and  the  steamship  *' Roanoke"? 

A.  It  owns  them  both. 

Q.  Mr.  Doe,  you  heard  the  offer  of  these  wireless 
messages  in  evidence.  Run  over  those  that  are 
signed  Doe  and  see  w^hether  or  not  you  sent  those 
messages,  either  Doe  or  0.  P.  Doe. 

A.  Here  is  the  first  one  (pointing). 

Q.  You  sent  Libelants'  Exhibit  No.  6? 

A.  I  did. 

Q.  Libelants'  Exhibit  No.  7?        A.  Yes,  sir. 

Q.  Libelants'  Exhibit  No.  15?        A.  Yes,  sir. 

Q.  Libelants'  Exhibit  No.  17?        A.  Yes,  sir. 

Q.  Now,  these  messages  that  are  addressed  to  Doe, 
or  C.  P.  Doe,  will  you  run  those  over  and  see  if  you 
received  those? 

A.  Libelants'  Exhibit  No.  1,  yes.  Exhibit  No.  2, 
yes.     Exhibit  No.  3,  yes.     Exhibit  No.  4,  yes.     Ex- 
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hibit  No.  16,  yes.    Exhibit  No.  17,  yes. 

Mr.  SOOY. — Q.  You  received  how  many  of  those, 
Mr.  Doe  ?        A.  I  did  not  keep  track  of  them. 

Q.  Identify  all  of  those  received  by  you.  I  have 
got  Exhibit  1,  2,  3,  4,  as  received  by  you.  Will  you 
turn  back  and  read  his  answer,  Mr.  Reporter  ?  (The 
Reporter  reads  the  previous  [108 — IS]  answer.) 
You  have  got  Exhibit  17  as  being  sent  and  received 
there?        A.  17  was  sent. 

Mr.  WALL. — Q.  Mr.  Doe,  you  were  subpoenaed 
to  bring  the  pay-roll  and  the  crew  list  of  the  steamer 
^' Santa  Clara."    Have  you  those  books  with  you? 

A.  I  have,  yes. 

Mr.  WALL. — I  want  to  show  by  Mr.  Doe  that 
these  people  were  on  the  vessel  at  the  time  and  in 
what  capacity  and  at  what  rate  of  pay  on  the  *^  Santa 
Clara"  as  members  of  the  crew  of  that  vessel  on  the 
9th  and  lOth  and  11th  day  of  April,  1913. 

Q.  Could  you  read  the  names  off  and  the  rate  of 
wages? 

Mr.  LEVY. — ^Mr.  Doe  does  not  know  the  partic- 
ular libelants  who  were  members  of  the  crew.  He 
just  knows  what  names  he  has  on  that  sheet  of  paper 
there.    You  understand  that,  don't  you,  Mr.  Wall? 

Mr.  WALL. — ^Q.  What  is  this  paper  that  you  have 
there,  Mr.  Doe? 

A.  The  pay-roll  of  the  steamer  ** Santa  Clara." 

Q.  And  you  are  president  of  the  North  Pacific 
Steamship  Company?        A.  Yes,  sir. 

Q.  Oskar  Johansen,  what  capacity  does  he  appear 
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on  the  pay-roll  of  the  ^' Santa  Clara,"  Mr.  Doe,  and 

for  what  wages? 

A.  He  was  a  seaman  on  the  deck  department. 

Q.  What  wages?        A.  $50  a  month. 

Q.  H.  Meislahn?        A.  Also  seaman,  $50. 

Q.  P.  Cain?        A.  Seaman,  $50. 

Q.  F.  G.  Palmer?        A.  I  have  an  F.  Palmer. 

Q.  What  is  F.  Palmer  down  there  ? 

A.  Seaman,  $50. 

Q.  AH  the  seamen  get  $50? 

A.  Yes,  sir,  that  is  the  standard  pay. 

Q.  George  K.  Bekker,  or  G.  K.  Bekker? 

A.  We  have  that     [109^ — 14]     man  all  right,  sea- 
man also,  $50. 

Q.  Christen  Christensen,  or  C.  Christensen? 

A.  Also  seaman  at  $50. 

Q.  Alf  Johnsen,  or  A.  Johnsen? 

A.  A.  Johnsen,  seaman,  $50. 

Q.  A.  C.  Andersen?        A.  Also  seaman. 

Q.  E.  Anderson?        A.  Seaman. 

Q.  H.  Andreasen?        A.  Seaman. 

Q.  A.  Fraser?        A.  Fireman. 

Q.  And  wages?        A.  $55. 

Q.  All  firemen  are  paid  the  same  ?        A.  Yes,  sir. 

Q.  O.  Havness?        A.  I  have  not  got  that  name. 

Q.  Have  you  got  the  signature  for  that  man? 

A.  Yes,  sir,  I  have  the  signature. 

Q.  O.  Hansen,  what  was  he  ? 

A.  Deck  watchman,  $50  a  month. 

Mr.  WALL. — Note  there  in  the  record  we  shall  ask 
leave  to  amend  the  libel  to  substitute  the  name  of  O. 
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Havness  to  O.  Hansen. 

The  WITNESS.— This  man  Hansen  to  whom  I 
have  just  testified  appears  to  have  been  discharged 
on  the  first  of  April,  and  for  that  reason  appears 
upon  our  April  pay-roll.  It  does  not  appear  that  he 
was  re-employed  and  it  does  not  show  that  he  was  on 
board  the  ship  on  the  10th  of  April. 

Mr.  SOOY. — ^Qi.  Does  it  appear  that  he  was  on 
board  the  vessel  on  the  9th? 

A.  He  was  discharged  on  the  first  of  April. 
Q.  So  that  during  the  month  of  April  then  at  any 
time  during  1913  he  was  not  on  the  vessel  as  far  as 
this  pay-roll  shows,  Mr.  Doe? 

A.  No,  sir,  not  after  the  first  of  April. 
Mr.  WALL.— Q.  M.  Staly? 
A.  It  is  A.  Fahey.     [110—15] 
Q.  What  was  he  employed  at? 
A.  He  was  a  wiper  at  $45.(X). 
Mr.  WALL. — We  shall  ask  leave  to  amend  the 
libel  to  change  the  name  of  Staly  to  Fahey;  that  is 
my  interpretation  of  his  signature. 

Mr.  SOOY. — We  object  to  that;  we  object  to  your 
making  any  statement  at  this  time. 

Mr.  WALL. — I  give  notice  now  that  I  will  ask  to 
amend  the  libel  in  that  respect. 

Mr.  SOOY. — I  object  to  any  testimony  as  to  any 
one  being  aboard  this  vessel,  unless  that  is  the  per- 
son mentioned  as  one  of  the  libelants. 

Mr.  WALL.— Q.  W.  Kremer?        A.  Oiler,  $45. 

Q.  V.  Matson?        A.  Fireman,  $55. 

Q.  J.  Kotcharin?        A.  He  was  a  watchman. 
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Q.  Wages?        A.  $50. 

Q.  C.  Gibson? 

A.  Waiter  as  well  as  watchman;  watchman  is  his 
proper  designation. 

Q.  Wages?        A.  $35. 

Q.  A.Sjogren?        A.  Second  officer. 

Q.  Wages?        A.  $85. 

Q.  B.  Frankel?        A.  Purser. 

Q.  Wages?        A.  $90. 

Q.  K.  G.  Clark?        A.  Waiter. 

Q.  Wages?        A.  $30. 

Q.  A.  S.  Caskey?        A.  Oiler. 

Q.  Wages?        A.  $45. 

Q.  S.  B.  Mlsen?        A.  Oiler,  $45. 

Q.  George  M.  Reed,  or  G.  M.  Reed? 

A.  Second  assistant  engineer,  $90. 

Mr.  SOOY. — Q.  Is  he  on  the  pay-roll,  Mr.  Doe? 

A.  Yes,  sir,  [111 — 16]  at  the  time  of  the  acci- 
dent. 

Mr.  WALL.— Q.  G.  W.  Jacobs? 

A.  I  have  a  G.  Jacobs. 

Q.  What  is  he?  / 

A.  Third  assistant  engineer,  $80. 

Q.  A.  Disher? 

A.  First  assistant  engineer,  $100. 

Q.  J.  E.  Johnson?        A.  Third  mate,  $70. 

Q.  W.  E.  Pitts?        A.  Third  cook,  $45. 

Q.  G.  Drew?        A.  Not  Drew,  but  Dreid. 

Q.  What  was  his  capacity  and  pay,  Dreid,  or 
Drew? 
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Mr.  LEVY. — I  object  to  that  question  as  not  mate- 
rial. 

Mr.  WALL. — You  can  have  all  the  objections  at 
any,  time  you  want  to  all  questions. 

Mr.  LEVY. — I  will  conduct  the  objections;  you 
conduct  the  examination,  Mr.  Wall. 

Mr.  WALL. — I  have  stated  for  the  record  that  it 
can  be  stipulated  that  any  objection  that  counsel 
chooses  to  be  made  to  any  of  the  questions  can  be 
considered  as  having  been  made  and  can  be  made 
upon  the  trial  of  the  case. 

Mr.  LEVY. — It  takes  both  parties  to  stipulate  to 
it.    I  want  that  objection  to  appear. 

A.  This  man  did  not  join  the  vessel  until  after  the 
accident;  this  party  did  not  join  the  vessel  until  the 
16th. 

Mr.  LEVY. — Q.  Who  are  you  talking  about? 

A.  Mr.  Dreid. 

Q.  There  is  no  Dreid. 

Mr.  SOOY.— Q.  When  did  Dreid  join? 

Mr.  WALL. — ^If  we  cannot  conduct  this  examina- 
tion in  the  right  way  we  will  have  to  have  the  Com- 
missioner present  here  to  conduct  this  examination. 

Mr.  LEVY. — I  am  not  going  to  be  lectured  by  you. 
I  think  my  objections  are  properly  made. 

Mr.  WALL. — We  do  not  want  any  cross-examina- 
tion on  your     [112 — 17]     part. 

Mr.  LEVY.— Don't  tell  me  what  to  do. 

Mr.  WALL. — I  will  have  the  Commissioner  tell 
vou  what  to  do. 

Q.  Answer  that  question  subject  to  any  objection 
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that  the  other  side  makes. 

Mr.  LEVY. — I  object  to  the  question  as  not  com- 
prehensible and  indefinite. 

Mr.  WALL. — Q.  Answer  the  question  subject  to 
the  objection,  Mr.  Doe? 

A.  G.  Dreid  appears  as  a  waiter  for  $30. 

Q.  Then  he  appears  to  have  been  on  the  vessel  on 
the  10th  of  April,  Mr.  Doe? 

A.  He  joined  on  the  16th  of  April. 

Q.  Then  he  does  not  appear  on  the  pay-roll  of  the 
vessel  as  having  been  on  the  lOth  of  April? 

A.  He  does  not. 

Mr.  WALL. — We  do  not  want  to  get  anybody  on 
there  who  was  not  on  the  lOth. 

Q.  A.  G.  Clarke,  or  A.  Clarke? 

A.  Wireless  operator. 

Q.  What  was  his  pay?        A.  $40. 

Q.  J.  Martin?        A.  Second  cook,  $60. 

Q.  E.  Andrews?        A.  Pantryman,  $50. 

Q.  J.  Pitts?        A.  First  cook,  $75. 

Q.  R.  Tennant?        A.  Mess  boy,  $35. 

Q.  What  was  the  total  pay-roll  of  the  ^^  Santa 
Clara"  on  the  10th  of  April  the  officers  and  crew? 

Mr.  SOOY. — We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  as  foreign  to  the  is- 
sues here. 

Mr.  WALL. — Q.  Go  ahead,  Mr.  Doe,  and  answer 
the  question. 

A.  I  don't  understand  the  question,  Mr.  Wall. 

Q.  What  was  the  total  amount  of  pay  of  the  ofifi- 


122         North  Pacific  Steamship  Company 

(Testimony  of  Charles  P.  Doe.) 

cers  and  crew  of  the  '^ Santa  Clara"  on  the  10th  of 

April,  1913? 

A.  Do  you     [113 — 18]     mean  for  one  day  alone? 

Q.  The  rate  of  pay  of  each  officer  and  man  when 
added  np  made  what  total? 

A.  I  don't  know  without  adding  up  the  figures. 

Q.  You  have  the  figures,  have  you  not? 

A.  No,  sir,  we  do  not  keep  our  records  that  way. 

Q.  What  did  the  master  receive?        A.  $175. 

Q.  What  did  the  first  officer  receive?        A.  $100. 

Q.  And  the  chief  engineer?        A.  $150. 

Q.  And  the  chief  steward?        A.  $90. 

Q.  What  was  her  complement  as  seamen? 

A.  Eight. 

Q.  And  of  firemen?        A.  Three. 

Q.  Wipers?        A.  Two. 

Q.  Oilers?        A.  Three. 

Q.  Waiters? 

A.  That  depended  upon  the  circumstances;  we  did 
not  have  always  the  same  number. 

Q.  I  mean  on  the  pay-roll?        A.  I  have  five. 

Q.  Cooks?        A.  Three. 

Q.  Watchmen  of  different  kinds?        A.  Two. 

Q.  Did  you  have  anybody  else  on  board  of  her  as 
officers  or  crew? 

A.  I  forget  now  who  you  asked  me. 

Mr.  SOOY. — This  is  all,  of  course,  subject  to  the 
same  objection. 

A.  (Contg.)  I  have  lost  track,  Mr.  Wall,  of  those 
you  have  designated.  The  second  and  third  officers 
apparently  we  overlooked  at  $85  and  $70. 
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Mr.  WALL. — Q.  How  many  assistant  engineers? 

A.  The  second  and  third  engineers  at  $90'  and  $80. 
You  did  not  include  the  two  wireless  operators,  one 
at  $90,  who  acted  as  purser  and  the  other  at  $40. 

Q.  That  comprised  her  complement  of  officers  and 
crew? 

A.  That  [114 — 19]  was  the  ordinary  crew,  I 
presume,  on  board  on  that  occasion. 

Mr.  WALL.— That  is  all. 

Cross-examination. 

Mr.  SOOY. — Q.  Mr.  Doe,  how  many  of  the  names 
mentioned  that  belonged  to  the  crew  were  on  board 
the  vessel  on  April  9th,  10th  and  11th;  that  is,  how 
many  were  not  there  of  the  names  you  have  men- 
tioned in  your  direct  examination.  How  many  were 
not  on  board  the  vessel  on  the  9th,  10th  and  11th. 
Mr.  Reed,  I  believe,  you  mentioned? 

A.  Yes,  sir,  Mr.  Reed  was  there  at  the  time;  he 
was  discharged  after  this  accident. 

Q.  After  the  accident? 

A.  Yes,  sir,  another  man  took  his  place. 

Q.  Mr.  Kotcharin? 

A.  He  was  there.  He  took  the  place  of  a  Mr.  Han- 
sen whose  name  is  on  the  complaint. 

Q.  Now,  Mr.  Hansen  was  not  on  either  the  '^Santa 
Clara"  or  the  ** Roanoke"  on  April  10th;  is  that 
right? 

A.  The  record  here  shows  that  Mr.  Hansen  whose 
signature  appears  upon  the  document  which  Mr. 
Wall  has  was  paid  off  the  first  day  of  April. 
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Q.  And  therefore  was  not  connected  with  the 
** Santa  Clara"  during  the  month  of  April,  1913? 

A.  As  far  as  these  records  show  he  was  not. 

Mr.  LEVY. — May  I  ask  a  question? 

Mr.  WALL. — ^Certainly. 

Mr.  LEVY. — Q.  Mr.  Doe,  you  do  not  know  that- 
any  of  these  men  were  actually  on  board  the  ^' Santa 
Clara"  during  that  day,  do  you? 

A.  Of  my  personal  know^ledge,  no,  I  was  not  there. 

Q.  You  are  only  testifying  from  some  paper  you 
have?        A.  From  the  records  of  the  company,  yes. 

Mr.  SOOY.— Q.  From  the  pay-roll?     [115—20] 

Mr.  WALL. — No,  he  said  from  the  records  of  the 
company. 

Mr.  SOOY. — I  can  find  out  what  records  they  are. 

Q.  Answer  the  question. 

A.  What  was  the  question? 

Q.  Read  the  question,  Mr.  Reporter. 

(The  Reporter  reads  the  question.) 

A.  Yes,  sir,  from  the  pay-roll. 

Q.  Of  the  vessel,  the  '^ Santa  Clara"? 

A.  Yes,  sir. 

Q.  Now,  who  makes  that  pay-roll  out,  Mr.  Doe? 

A.  The  chief  officers  in  charge  of  the  different  de- 
partments. 

Q.  Thereafter  it  is  filed  among  the  records  of  the 
North  Pacific  Steamship  Company?        A.  It  is. 

Q.  Whatever  knowledge  you  have  of  who  was 
aboard  this  vessel,  the  ^* Santa  Clara"  on  April  the 
10th  is  contained  in  that  pay-roll  which  you  are  tes- 
tifying from  now  and  from  no  other  information? 
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A.  Yes,  sir. 

Q.  That  is  true,  is  it,  Mr.  Doe? 
A.  Yes,  sir,  that  is  true. 

Redirect  Examination. 

Mr.  WALL. — Q.  What  are  the  other  papers  there, 
Mr.  Doe,  from  which  you  have  also  testified? 

A.  These  are  a  part  of  the  pay-roll  containing  the 
names  of  people  who  were  dismissed  during  the 
month. 

Q.  Where  did  they  get  the  money  to  pay  off  these 
people  whom  you  have  stated  were  on  the  pay-roll? 

A.  From  our  office. 

Q.  From  the  North  Pacific  Steamship  Company? 

A.  Yes,  sir. 

Q.  Of  which  you  are  president?        A.  Yes,  sir. 

Q.  And  you  turned  that  money  over  to  whom  to 
pay?    They  are  paid  in  the  office? 

A.  No,  sir,  paid  on  board  the  steamer. 

Q.  And  you  turned  the  money  over  to  who? 

A.  Those  on  the  regular  pay-roll  are  paid  on  board 
the  ship.  These  that  [116 — ^21]  are  on  the  yellow 
slips  to  which  you  refer  are  paid  in  the  office. 

Q.  To  whom  is  the  money  given  to  pay  those  who 
are  paid  off  on  the  ship? 

A.  As  a  rule  to  the  purser,  but  not  always. 

Q.  And  the  purser  goes  by  what  in  paying  out 
the  money?        A.  By  this  pay-roll. 

Q.  And  you  pay  some  of  those  off — some  of  those 
are  paid  off  in  the  office  according  to  these  slips 
which  you  have  referred  to?        A.  Yes,  sir. 

Q.  What  names  appear  on  those  slips  as  being  paid 
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off  in  the  office;  B.  Frankel? 

A.  Yes,  sir,  there  is  lots  of  them. 

Q.  Read  them  off,  those  that  are  on  the  yellow 
slips? 

Mr.  SOOY. — We  object  to  the  witness  reading  off 
anything  on  the  yellow  slips  if  they  do  not  appear 
as  any  of  the  libelants  in  the  libel  in  this  case,  and 
as  being  incompetent,  irrelevant  and  immaterial; 
they  might  have  heen  there  as  passengers  or  any 
other  way. 

Mr.  WALL. — Q.  Go  ahead  and  answer  the  ques- 
tion. -^1  ¥?ll 

A.  B.Porter.  iffl 

Q.  And  who  is  that  countersigned  by? 

A.  It  is  not  eountersigned.  It  is  just  the  regular 
time  check. 

Q.  I  do  not  want  any,  Mr.  Doe,  that  are  not  on  the 
libel? 

A.  These  are  all  off  the  libel;  these  are  people 
practically  all  discharged  prior  to  this  case.  Porter 
served  one  day. 

Q.  He  is  not  on  the  libel? 

A.  No,  sir,  I  cannot  select  them  for  you.  • 

Mr.  SOOY.— That  is  my  objection,  Mr.  Wall. 

The  OOMMISSIONER.-Just  give  all  the  names 
from  the  libel.     [117—22] 

Mr.  WALL. — He  has  had  that  from  the  libel  a 
long  time  ago,  Mr.  Commissioner.  He  said  he  testi- 
fied in  regard  to  some  of  these  from  his  checks. 

Q.  Now,  C.  Gibson  is  one  whose  name  is  on  one  of 
the  yellow  slips,  is  it  not? 
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A.  Yes,  sir,  you  have  my  testimony  of  Gibson. 

Q.  He  was  paid  in  the  office?        A.  Yes,  sir. 

Q.  Who  was  the  time  check  countersigned  by? 

A.  It  does  not  require  any  countersign.  It  is  sim- 
ply sent  by  the  purser  and  the  steward  who  hap- 
pened to  have  the  man  in  his  department. 

Q.  And  G.  Reed  is  one,  and  he  was  paid  off  in  the 
office,  was  he  not? 

A.  Yes,  sir,  I  have  already  testified  about  him. 

Q.  And  those  were  the  only  two  about  whom^  you 
testified  from  the  yellow  slips  there  as  to  having  been 
paid  in  the  office?        A.  I  think  so. 

Mr.  WALL.— That  is  all. 

[Testimony  of  B.  Frankel,  for  Libelants.] 

B.  FRANKEL,  called  for  the  libelants,  sworn. 
Mr.  WALL. — Q.  You  were  on  the  '^S'anta  Clara" 

on  April  the  10th?        A.  I  was. 

Q.  In  what  capacity? 

A.  Purser  and  wireless  operator.  '  , 

Q.  And  your  wages  were  what? 

A.  $90  a  month. 

Q.  I  will  show  you  what  purports  to  be  certain 
wireless  messages  sent  and  received  and  ask  you  to 
look  those  over  and  state  what  you  know  in  regard 
to  having  either  sent  or  received  any  of  those  mes- 
sages or  whether  while  on  board  of  the  *^  Santa 
Clara"  there  were  any  of  those  messages  that  you 
did  not  send  or  receive  that  you  heard,  and  refer  to 
them  [118 — 23]  by  the  numbers  up  in  the  upper 
left-hand  comer  here. 

A.  No.  1  I  heard  sent  from  the  San  Luis  Obispo 
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station  about  the  steamer  ** Roanoke."    Also  No.  2 — 

Mr.  SOOY. — Just  a  moment  now.  No.  1,  what  do 
you  mean  by  saying  you  heard  it  sent? 

Mr.  WALL. — That  is  what  I  would  rather  not  have 
you  do  until  I  get  through  with  my  examination. 
You  can  cross-examine  him  when  I  finish  with  the 
direct  examination. 

Mr.  SOOY. — ^My  point  is,  Mr.  Commissioner,  I 
have  a  right  to  cross-examine  the  witness  on  each 
one  of  these  documents  after  the  direct  examination 
is  finished.  They  are  already  in  evidence.  That  is 
my  position. 

The  COMMISSIONER.— It  only  relates  to  the  or- 
der in  which  the  cross-examination  shall  be  made. 
I  suppose  each  message  is  distinct  and  separate  and 
therefore  there  is  no  particular  objection,  is  there, 
Mr.  Wall? 

Mr.  WALL. — I  would  rather  conduct  my  direct 
examination  and  he  can  make  his  memoranda  for 
cross-examination. 

The  COMMISSIONER.— That  would  be  the  more 
orderly  way  to  have  the  witness  testify  to  all  the 
facts  Mr.  Wall  wishes  him  to  testify  to  and  then  you 
can  cross-examine  him. 

The  COMMISSIONER.— That  would  be  the  more 
orderly  way  to  have  the  witness  testify  to  all  the 
facts  Mr.  Wall  wishes  him  to  testify  to  and  then  you 
can  cross-examine  him. 

Mr.  SOOY. — Then  after  he  asks  one  question  be- 
fore he  can  a^^^'  any  further  questions  I  have  a  right 
to  stop  his  direct  examination  and  insist  on  my  cross- 
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examination  to  find  out  whether  the  witness  is  testi- 
fying from  his  own  knowledge  or  hearsay,  or  whether 
he  has  any  knowledge  of  the  subject  at  all.  One  of 
the  fundamental  rules  of  testimony,  of  evidence,  is 
that  when  a  witness  starts  to  talk  about  a  document, 
the  document  must  be  passed  to  the  counsel  on  the 
opposing  side  and  he  have  a  right  to  cross-examine 
him  before  [119 — 24]  any  further  testimony  is 
taken. 

Mr.  WALL. — These  documents  have  all  been 
passed  to  the  counsel  on  the  opposing  side  and  thor- 
oughly gone  into,  and  now  I  am  only  asking  this  man 
to  testify  to  what  he  knows  of  his  own  knowledge. 
The  proper  way  to  do  is  to  wait  until  I  get  through. 

The  COMMISSIONER.— Proceed. 

A.  (Contg.)  No.  1,  I  heard  the  station  at  San 
Luis  Obispo  send  the  message  about  the  steamer 
^^  Roanoke." 

Mr.  SOOY. — I  object  to  it  on  the  ground  that  the 
testimony  of  the  witness  is  hearsay. 

The  COMMISSIONER.— Let  the  objection  be 
noted.    Proceed  with  the  next  question. 

Mr.  SOOY. — ^If  you  will  let  me  bring  it  out  by  ask- 
ing the  witness  a  few  questions  I  might  not  object 
to  this. 

Mr.  WALL.— I  will  state  now  that  the  other  side 
can  have  any  objections  they  want  to  any  of  these 
questions  both  now  and  upon  the  trial  of  the  case. 

The  COMMISSIONER.— Go  ahead. 

A.  (Contg.)  No.  2,  I  also  h  I'd  the  steamer 
'* Roanoke"  send  to  the  station  at  Point  Arguello. 
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Mr.  SOOY. — I  object  to  that  on  the  ground  that  it 
is  hearsay. 

The  COMMISSIONER.— It  may  be  ruled  by  the 
Court  that  it  is  hearsay,  but  it  will  go  in  this  way. 

A.  (Contg.)  No.  3,  I  also  heard  the  steamer 
** Roanoke"  send  to  the  station  at  Point  Arguello. 

Mr.  SOOY. — The  same  objection. 

A.  (Contg.)  No.  4,  I  know  the  steamer  ^^ Roan- 
oke" sent  to  the  station  at  San  Luis  Obispo.  [120 — 
25] 

Mr.  SOOY. — The  same  objection. 

A.  (Contg.)  No.  5  was  received  by  me  on  board 
the  steamer  *^ Santa  Clara"  from  the  steamer  '^ Roan- 
oke." No.  6, 1  heard  sent  from  Point  Arguello  to  the 
captain  on  the  steamer  ** Roanoke." 

Mr.  SOOY. — Objected  to  as  hearsay  and  not  the 
best  evidence. 

A.  (Contg.)  No.  7,  I  don't  remember  of  hearing 
that  message. 

Mr.  SOOY. — We  ask  that  that  answer  go  out. 

Mr.  WALL. — It  can  go  out. 

A.  (Contg.)  No.  8  was  a  message  sent  from  the 
steamer  ** Santa  Clara"  to  the  steamer  *^ Roanoke." 

Mr.  SOOY. — I  ask  that  that  go  out  as  being  a  con- 
clusion of  the  witness  as  to  what  the  message  is. 
The  message  speaks  for  itself  and  further  that  it  is 
hearsay. 

The  COMMISSIONER.— Go  on. 

A.  (Contg.)  No.  9  was  sent  from  the  steamer 
'* Roanoke"  to  the  steamer  *' Santa  Clara."    It  was 
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received  by  myself  on  board  the  steamer  ^^  Santa 

Clara." 

Mr.  SOOY. — The  same  objection. 

A.  (Contg.)  No.  10  was  also  sent  from  the 
steamer  ^^Eoanoke"  to  the  steamer  ^' Santa  Clara" 
and  received  by  myself. 

Mr.  SOOY. — Objected  to  upon  the  ground  that  it 
is  not  shown  that  the  witness  knows  where  it  was 
sent  from. 

A.  (Contg.)  No.  11  was  sent  from  the  steamer 
^^ Santa  Clara"  to  the  captain  on  the  steamer  ''Roan- 
oke" by  myself.  No.  12  was  sent  by  myself  from  the 
steamer  ''Santa  Clara"  to  the  captain  on  the 
steamer  "Roanoke."  No.  13  was  received  by  myself 
on  board  the  steamer  "Santa  Clara"  from  the 
steamer  ' '  Roanoke. ' '     [121—26] 

Mr.  SOOY. — We  object  to  that  and  ask  that  that 
answer  be  stricken  out  on  the  ground  that  it  is  not 
shown  that  the  witness  can  tell  where  the  message 
was  received  from. 

A.  (Contg.)  No.  14,  this  message  was  sent  from 
the  steamer  "Santa  Clara"  to  the  steamer  "Roan- 
oke" also  by  myself.  No.  15,  was  received  aboard 
the  steamer  "Santa  Clara"  by  myself  from  the  sta- 
tion at  Point  Arguello. 

Mr.  SOOY. — We  object  to  the  answer  and  ask  that 
that  portion  of  it  as  to  where  the  message  was  sent 
from  be  stricken  out  from  the  record  upon  the 
ground  that  it  is  not  shown  that  the  witness  can  tell, 
or  ascertain,  or  have  any  knowledge  of  where  it  was 
sent  from  to  him. 


132         North  Pacific  Steamship  Company 

(Testimony  of  B:  Prankel.) 

A.  (Contg.)  No.  16  was  sent  from  the  steamer 
''Santa  Clara"  by  myself  to  the  station  at  San  Luis 
Obispo.  No.  17,  was  received  from  the  station  at 
San  Luis  Obispo  by  myself  going  to  the  captain  of 
the  ''Santa  Clara."  No.  18  was  sent  from  the 
steamer  "Santa  Clara"  by  myself  to  the  captain  on 
board  the  "Roanoke." 

Mr.  SOOY. — Now,  we  object  to  any  testimony  of 
any  of  the  aerograms  or  telegrams  which  the  witness 
has  just  testified  in  reference  to  and  to  those  tele- 
grams or  aerograms  that  may  have  been  exchanged 
between  the  two  vessels,  the  "Santa  Clara"  and  the 
"Roanoke,"  or  that  may  have  been  exchanged  be- 
tween either  of  the  vessels  and  any  other  wireless 
station  unless  it  be  shown  that  those  telegrams  or 
aerograms  w^ere  received  by  Mr.  Doe,  or  as  in  an  offi- 
cial capacity  by  the  North  Pacific  Steamship  Com- 
pany as  tending  to  bind  the  North  Pacific  Steam- 
ship Company  and  the  two  vessels  or  an  exchange  of 
aerograms  between  two  outside  parties  not  connected 
with  the  suit  in  any  way.     [122—27] 

The   COMMISSIONER.— The  objection  toU  be 
noted. 

Mr.  WALL. — How  long  have  you  been  a  wireless 
operator?        A.  About  three  years. 

Q.  And  during  that  time  what  vessels  have  you 
served  on? 

A.  About  one  dozen.     Do  you  want  the  names  ? 

Q.  What  vessels  have  you  served  on  ? 

A.  The  steamer  "Carlos,"  steamer  "Santa  Rosa," 
steamer  "Lansing,"  "Falcon,"  "Roanoke,"  "Wil- 
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helmina,"  ^' Santa  Clara."    I  believe  that  is  all  so 
far. 

Q.  State  whether  or  not  from  your  experience  you 
have  been  able  to  learn  what  vessels  are  sending  mes- 
sages that  you  hear. 

Mr.  SOOY. — We  object  to  that  question  as  calling 
for  the  conclusion  of  the  witness. 

Mr.  WALL. — I  qualified  him  as  an  expert  and  I 
want  his  conclusions. 

Mr.  SOOY. — I  will  make  the  further  objection — 

The  COMMISSIONER.— Let  the  question  be  an- 
swered and  put  your  objection  in. 

Mr.  SOOY. — There  has  been  no  proper  foundation 
laid  for  the  question. 

The  COMMISSIONER.— That  all  appears  in  the 
record.  The  Court  will  determine  that  when  it 
comes  to  consider  the  evidence,  I  suppose. 

Mr.  WALL. — ^Q.  Read  the  question  to  the  witness, 
Mr.  Reporter. 

(The  Reporter  reads  the  question.) 

A.  There  are  various  means  of  telling  which  sta- 
tion is  talking.  The  main  way  is  the  calls  of  the  sta- 
tion that  is  sending,  also  by  the  tune  of  their  instru- 
ment, the  wave  length,  and  strength  and  operator's 
signature. 

Mr.  SOOY. — I  ask  that  that  go  out  as  not  re- 
sponsive to     [123i — 28]     the  question. 

Mr.  WALL. — Q.  Anything  else  %        A.  No,  sir. 

Q.  What  port  did  the  '^ Santa  Clara''  leave  prior 
to  the  time  that  she  went  to  where  the  '^Roanoke" 
was? 
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A.  She  left  San  Francisco  on  the  9th  bound  for 
Port  Harford. 

Q.  Did  you  go  direct  to  Port  Harford? 

A.  No,  sir. 

Q.  State  what  happened. 

A.  While  on  watch  on  the  morning  of  April  10th, 
why,  a  message — 

Q.   (Intg.)     April  10th,  1913? 

A.  1913,  a  message  was  received  aboard  the 
'^ Santa  Clara." 

Q.  About  what  time  in  the  morning  ? 

A.  About  10  A.  M. 

Q.  What  message  was  that? 

A.  To  my  remembrance  the  message  was  to  Cap- 
tain Jessen  of  the  ^^ Santa  Clara." 

Mr.  SOOY. — We  ask  that  any  evidence  as  to  the 
contents  of  that  message  be  stricken  out  as  not  the 
best  evidence. 

Mr.  WALL. — Q.  Did  you  receive  that  message? 

A.  Yes,  sir. 

Mr.  SOOY. — The  same  objection. 

A.  (Contg.)  The  body  of  that  message  was  **two 
miles  south  of  Point  Arguello  lost  wheel  come  to  our 
assistance,  signed  Dickson  of  the  *  Roanoke.'  " 

Q.  Is  that  message  in  that  lot  there? 

A.  I  believe  so ;  Exhibit  No.  5  is  that  message. 

Q.  At  the  time  that  you  got  that  first  message 
where  was  the  ** Santa  Clara"  then? 

A.  About  18  miles  north  of  Point  Piedros 
Blancas. 

Q.  And  about  how  far  in  time  from  Port  Harford  ? 
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A.  About  four  hours,  I  should  judge. 

Q.  And  after  the  message  was  received  what  was 
done  with  the  ^' Santa  Clara"? 

A.  That  I  could  not  say.  I  was  in  the  wireless 
room  at  the  time  and  I  could  not  say  what  was  going 
[124 — ^29]     on  on  the  outside. 

Q.  Well,  how  was  the  weather  at  that  time  ? 

A.  The  sea  was  smooth,  but  it  was  very  foggy ;  a 
little  swell  coming  up  from  the  north. 

Q.  Did  the  fog  increase,  or  decrease  as  you  pro- 
ceeded? 

A.  Well,  at  times  it  decreased  and  at  times  it  in- 
creased. 

Q.  How  long  was  it  before  you  arrived  at  the 
^^Roanoke,"  if  you  did  arrive  at  the  ^'Roanoke''? 

A.  Well,  we  arrived  there  at  about  6  P.  M. 

Q.  When  you  got  there  what  was  the  condition  of 
the  weather  as  to  sea  ? 

A.  It  was  very  foggy,  a  swell  coming  up  from  the 
north  and  that  is  about  all. 

Q.  After  you  got  the  first  message  state  what  the 
fact  was  with  regard  to  there  being  other  vessels  in 
the  vicinity. 

A.  As  soon  as  we  got  a  line  aboard  the  *^  Roan- 
oke"— 

Q.  (Intg.)  When  you  got  the  first  message  from 
the  ^'Roanoke"  from  that  time  forward  state  what 
the  fact  was  as  to  there  being  other  vessels  in  the 
vicinity. 

A.  In  about  two  hours  there  were  several  other 
lumber  schooners  calling  up  the  ** Roanoke"  if  they 
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could  be  of  any  assistance. 

Mr.  SOOY. — We  ask  that  that  go  out  as  incom- 
petent, irrelevant  and  immaterial. 

Mr.  WALL. — What  others  called  up  ? 

A.  The  schooners — 

Mr.  SOOY. — (Intg.)     The  same  objection. 

The  WITNESS.— Can  I  answer  that  question? 

Mr.  WALL.— Q.  Yes. 

A.  The  ^^ Willamette,"  the  ^^ Norwood"  and  I  be- 
lieve the  ** Columbia"  was  around. 

Mr.  SOOY. — Q.  Do  you  know  whether  the 
** Columbia"  was  the  one? 

A.  I  could  not  say,  but  I  think  I  heard  her  call- 
ing. 

Q.  You  are  not  sure  of  that? 

A.  I  am  not  sure  of  that.     [125 — 30] 

Mr.  WALL. — Q.  State  whether  or  not  any  mes- 
sages were  received  that  you  heard  between  the 
^'Eoanoke"  and  the  ^* Willamette." 

Mr.  SOOY. — We  object  to  that  as  incompetent, 
irrelevant  and  immaterial  as  to  what  messages  may 
have  been  exchanged  as  between  anybody  and  the 
'^Roanoke"  or  the  ^* Santa  Clara"  unless  it  be  be- 
tween the  ** Roanoke"  and  the  North  Pacific  Steam- 
ship Company. 

A.  I  believe  there  was  a  niunber  of  messages  be- 
tween the  ^* Willamette,"  '* Norwood"  and  ^* Roan- 
oke." 

Mr.  WALL. — Q.  What  was  said  between  the 
** Roanoke,"  if  you  know?        A.  I — 

Mr.  SOOY.— (Intg.)     Q.  Do  you  know? 
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A.  I  could  not  say  positively,  but  I  have  a  slight 
remembrance  the  message  to  the  ^* Willamette''  said, 
would  need  her  assistance  to  stand  by. 

Mr.  SOOY. — We  object  to  his  slight  remembrance 
and  ask  that  the  answer  of  the  witness  be  stricken 
from  the  record  on  the  ground  that  the  witness  has 
no  recollection  in  regard  to  what  the  messages  were 
an3^  further  upon  the  ground  that  it  is  hearsay. 

The  COMMISSIONER.— It  will  go  in  and  the  ob- 
jection will  be  noted. 

Mr.  WALL. — Q.  State  whether  or  not  you  saw 
anything  of  the  '* Willamette"  after  you  arrived 
where  the  ^^Eoanoke"  was? 

A.  After  we  arrived  at  the  ^* Roanoke"  and  got  a 
line  aboard,  the  ** Willamette"  showed  up  and  see- 
ing that  we  had  the  ''Roanoke"  in  tow,  why,  she  pro- 
ceeded on  her  way. 

Mr.  SOOY. — We  object  to  anything  as  to  what  the 
^'Willamette"  did  and  ask  that  it  be  stricken  from 
the  record  as  incompetent,  irrelevant  and  immaterial 
and  hearsay  and  [126 — 31]  is  the  conclusion  of 
the  witness. 

Mr.  WALL. — Q.  What  was  the  condition  of  the 
weather  while  you  were  taking  the  "Roanoke"  in 
tow? 

A.  Very  heavy  fog  and  swell  from  the  north. 

Q.  What  was  the  position  of  the  "Roanoke"  at  the 
time  you  picked  her  up  with  reference  to  objects  on 
shore  ? 

A.  I  should  judge  about  two  miles  south  of  Point 
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Arguello,  very  near  shore  though,  you  could  hear  the 

breakers. 

Q.  And  upon  what  did  you  base  your  judgment  to 
be  about  two  miles  from  Point  Arguello? 

A.  From  past  experience. 

Q.  Could  you  hear  the  fog  horn  ? 

A.  Very  strong.  • 

Q.  At  Point  Arguello  station?        A.  Yes,  sir. 

Q.  State  what  your  experience  has  been  in  passing 
that  locality,  that  part  of  the  coast  during  the  month 
of  April. 

Mr.  SOOT. — I  object  to  that  as  incompetent,  irrel- 
evant and  immaterial,  as  to  what  the  experience  of 
the  witness  may  have  been  any  other  time  off  this 
point. 

Mr.  WALL. — Q.  Go  ahead  and  answer  the  ques- 
tion. 

A.  In  answer  to  that  question — have  you  reference 
to  the  weather? 

Q.  Yes. 

A.  Well,  the  weather  around  Point  Arguello  in 
the  month  of  April  is  a  slight  northerly  swell  at  times 
foggy,  that  is  about  all. 

Q.  How  many  times  did  you  say  you  had  been  up 
there  during  the  month  of  April  ? 

A.  I  should  judge  about  eight  times. 

Q.  What  time  of  day  was  it  that  the  '* Roanoke'' 
was  taken  in  tow  ? 

A.  I  should  judge  about  6  P.  M. 
Q.  After  she  was  taken  in  tow  what  was  done  with 
her? 
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A.  She  was  taken  into  Port  San  Luis  or  Port  Har- 
ford. 

Q.  What  time  did  you  turn  in  that  night? 

A.  1  A.  M.,  I     [127—32]     believe,  April  the  11th. 

Q.  Had  she  arrived  there  when  you  turned  in? 

A.  No,  sir. 

Q.  How  long  were  you  steaming  down  to  where  the 
*' Roanoke"  was  after  the  first  message  was  received 
on  the  ^^ Santa  Clara"? 

A.  I  should  judge  about  seven  hours,  or  iSO. 

Q.  How  long  were  you  on  the  ^^ Santa  Clara"  alto- 
gether during  your  experience  on  her? 

A.  About  six  months,  I  believe,  five  or  six  months. 

Q.  And  during  that  time  you  acted  as  purser  and 
wireless  operator?        A.  Yes,  sir. 

Q.  And  what  was  her  average  monthly  pay-roll 
during  the  time  you  were  on  her  ? 

A.  I  should  judge  about  $2800.00. 

Mr.  SOOY. — Do  you  know  whether — 

Mr.  WALL. — (Intg.)  That  is  what  I  object  to, 
your  cross-examining  the  witness  during  my  exam- 
ination. 

Mr.  SOOY. — ^What  does  he  know  about  it. 

Mr.  WALL. — I  do  not  want  you  to  interrupt  my 
examination. 

Q.  And  you  were  purser  on  the  vessel  you  say  for 
six  months?        A.  Yes,  sir. 

Q.  During  that  time  did  you  have  anything  to  do 
with  pa3rLng  off?        A.  Yes,  sir. 

<}.  You  paid  off  the  officers  and  crew?  ; 

A.  Yes,  sir.  .       ^'  '^ ;  •  : 


140  North  Pacific  Steamship  Company  "* 

(Testimony  of  B.  Frankel.) 

Q.  You  know  what  amounts  you  paid  out? 

A.  Yes,  sir. 

Q.  And  you  know  that  the  average  monthly  pay- 
roll was  between  what  figures  during  the  time  you 
were  there? 

A.  Between  $2,400.00  and  $2,800.00  or  $3,000.00. 

Q.  You  know  that  yourself  from  your  experience 
in  paying  off?        A.  Yes,  sir. 

Mr.  SOOY.— That  is  all  I  wanted  to  know. 

Mr.  WALL. — If  you  had  waited  you  would  have 
got  it.     [128—33] 

Mr.  SOOY. — You  did  not  lay  the  foundation. 

Mr.  WALL. — That  is  where  you  would  have  the 
benefit  of  that  on  your  cross-examination. 

Mr.  SOOY. — I  know,  but  you  can  bring  that  out 
and  shorten  it. 

Mr.  WALL. — I  say  you  can  have  any  objection  to 
the  questions. 

Mr.  SOOY. — Against  you. 

Mr.  WALL. — You  can  have  any  objection  to  any 
question  of  my  examination  that  you  want. 

Mr.  SOOY. — I  have  taken  testimony  out  here 
months  at  a  time,  Mr.  Wall,  and  I  understand  how 
to  examine  the  witness. 

Mr.  WALL.— That  is  all. 

Cross-examination. 

Mr.  SOOY. — Q.  What  vessel  did  you  first  work 
on  when  you  became  a  Marconi  wireless  operator? 

A.  The  first  vessel  I  was  on  was  equipped  with  the 
United  Wireless  on  the  steamer  *^ Carlos." 

Q.  Was  it  at  the  time  she  was  owned  by  the  J. 
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Homer  Fritch  Company?        A.  Yes,  sir. 

Q.  Was  Captain  John  Roberts  master  of  lier  at 
that  time?        A.  Yes,  sir. 

Q.  How  long  did  you  work  there? 

A.  I  believe  four  months. 

Q.  What  did  you  quit  for  ? 

A.  They  transferred  me  to  the  steamer  ^^  Santa 
Eosa." 

Q.  Who  transferred  you? 

A.  The  United  Wireless. 

Q.  For  what  reason?  ', 

A.  Well,  that  I  could  not  say. 

Q.  Was  it  not  the  fact  that  it  was  on  account  of  the 
objection  of  the  J.  Homer  Fritch  Company  to  you? 

A.  No,  sir,  the  J.  Homer  Fritch  Company  were  the 
owners  for  [128 — 34]  about  two  months  and  the 
Olson  &  Mahony  concern  took  her  over. 

Q.  You  were  transferred  prior  to  the  time  that  the 
Olson  &  Mahony  people  took  her  over? 

A.  I  was  transferred  after. 

Q.  After  the  Olson  &  Mahony  people  took  her 
over?        A.  No,  sir. 

Q.  Did  you  have  any  trouble  with  the  J.  Homer 
Fritch  Company  while  you  were  on  board  the  '*  Car- 
los"?       A.  No,  sir. 

Q.  After  you  were  transferred  to  the  '*  Santa 
Eosa"  how  long  were  you  on  her? 

A.  I  believe  it  was  about  a  month. 

Q.  Were  you  on  her  at  the  time  she  went  on  the 
rocks?        A.  Yes,  sir. 

Q.  Are  you  the  man  who  received  the  messages  at 
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the  time  she  was  on  the  rocks?        A.  Yes,  sir. 

Q.  And  the  man  who  transferred  those  messages  ? 

A.  Yes,  sir,  I  did. 

Q.  You  admit  all  that? 

A.  I  do,  at  least  if  that  is  not  hearsay  or  news- 
paper report  error.  The  actual  messages  I  admit  of 
being  guilty  of  doing  so;  not  guilty,  but  being  the 
operator. 

iQ.  In  other  words,  you  received  and  sent  all  the 
messages?        A.  The  official  messages. 

Q.  Were  there  any  messages  sent  from  the  ^*  Santa 
Eosa ' '  that  you  did  not  see  ? 

A.  That  I  could  not  say. 

Q.  Were  there  any  other  wireless  operators  on 
board?        A.  No,  sir. 

Q.  Was  there  any  one  who  could  receive  a  mes- 
sage?       A.  No,  sir. 

Q.  Then  you  must  have  received  and  sent  all  offi- 
cial messages?        A.  All  official  messages. 

Q.  Didn't  you  receive  and  send  all  messages  from 
the  '^ Santa     [130—35]     Rosa''?        A.  Yes,  sir. 

Q.  Then  you  did?        A.  Yes,  sir. 

Q.  When  did  you  go  from  the  *^ Santa  Rosa"? 

A.  They  transferred  me  to  the  ** Lansing." 

Q.  How  long  were  you  on  the  * '  Lansing  "  ? 

A.  I  believe  28  days. 

Q.  What  happened  there? 

A.  I  asked  for  relief. 

Q,  For  what  reason? 

A.  I  objected  to  the  boat. 

Q.  For  what  reason?  ;i 
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A.  I  did  not  like  the  run  she  wa^  on. 

Q.  Wliat  run  was  she  on? 

A.  Oleum  to  Panama. 

Q.  Why  didn't  you  like  it? 

A.  It  was  a  little  too  warm  for  me. 

,Q.  Was  there  any  objection  to  your  services  there  ? 

A.  No  objections  whatever. 

Q.  No  objections  whatever? 

A.  None  whatever. 

<^.  None  whatever,  perfectly  satisfactory? 

A.  Yes,  sir. 

<5.  Where  did  you  go  from  there  ? 

A.  Prom  there  I  went  on  the  steamer  ^^Palcon." 

Q.  How  long  were  you  on  board  her? 

A.  About  a  month  and  a  half,  I  believe. 

Q.  Where  did  she  run? 

A.  San  Prancisco  to  Portland. 

Q.  Who  was  she  owned  by? 

A.  She  was  owned  by  the  Charles  Nelson  Com- 
pany and  chartered  to  the  American-Hawaiian  Com- 
pany. 

Q.  What  did  you  quit  her  for? 

A.  I  was  transferred  to  the  steamer  '^Roanoke." 

Q.  Who  transferred  you? 

A.  Well,  I  asked  for  a  transfer. 

Q.  Why? 

A.  I  was  to  become  purser  on  the  steamer  '*  Roan- 
oke" at  the  time. 

Q.  In  addition  to  being  a  wireless  operator? 

A.  Yes,  sir.  ,'( 

Q.  Are  you  still  purser  on  the  ** Roanoke"?  .; 
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A.  I  am  not.     [131—36] 

Q.  When  did  you  leave  the  ** Roanoke"? 

A.  I  relieved  the  regular  purser  at  the  time.  He 
took  a  vacation,  I  think,  at  the  time. 

Q.  When  did  you  leave  the  *' Roanoke"? 

A.  I  left  the  '^Roanoke"  on  February,  1911—1 
mean  1912. 

Q.  Is  it  not  a  fact  that  you  were  transferred  from 
the  ^'Falcon"  to  the  Roanoke"? 

A.  I  was  transferred  at  my  own  request.  I  asked 
for  a  transfer  myself. 

Q.  You  asked  for  the  transfer?        A.  Yes,  sir. 

Q.  Then  you  were  not  transferred  by  the  com- 
pany ?        A.  No,  sir,  I  asked  for  the  transfer. 

Q.  You  asked  for  the  transfer?        A.  Yes,  sir. 

Q.  And  is  it  not  a  fact  that  you  went  to  the  North 
Pacific  Steamship  Company  and  asked  for  a  position 
on  the  ' '  Roanoke  "  ?        A.  I  did. 

Q.  So  you  were  not  transferred? 

A.  I  was  in  a  way  and  in  a  way  I  was  not. 

Q.  That  is  the  fact,  you  went  to  the  North  Pacific 
Steamship  Company  and  asked  for  a  position,  did 
you  not?        A.  I  did. 

Q.  How  long  did  you  remain  on  the  ** Roanoke"? 

A.  I  relieved  the  regular  purser;  I  believe  it  was 
a  month. 

Q.  And  then  were  you  discharged  from  the  '*  Roan- 
oke"? 

A.  I  don't  know  if  I  was  discharged  or  not.  The 
regular  purser  came  hack  and  I  went  off. 

Q.  Were  you  requested  to  leave  by  the  manage- 
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ment  of  the  North  Pacific  Steamship  Company? 

A.  I  was  not  requested,  but  I  seen  the  purser  was 
to  take  his  old  position  and  it  was  understood  that  I 
was  to  go  off  as  soon  as  he  came  back. 

Q.  Then  what  was  the  next  vessel  you  worked  on? 

A.  I  was  to  take  charge  of  the  Marconi  station  in 
the  city.     [132— 37]     here. 

Q.  Take  charge  of  what? 

A.  Take  charge  of  the  station  at  43rd  and  Olemient 
Street. 

Q.  What  do  you  mean  by  take  charge  of  the  sta- 
tion? 

A.  I  was  supposed  to  look  out  for  the  bustuess 
there. 

Q.  What  was  your  business  there  ? 

A.  Wireless  operator. 

Q.  How  much  money  did  you  draw  there? 
A.  $75, 1  believe. 

Q.  How  long  did  you  work  out  there? 
A.  Six  weeks  and  then  I  asked  for  a  transfer  to 
the  steamer  ^'Wilhelmina." 

Q.  You  asked  for  a  transfer?        A.  Yes,  sir. 
Q.  From  that  station  to  the  ''Wilhelmina"? 
A.  Yes,  sir. 

Q.  How  long  were  you  on  the  *^Wilhelmina"? 
A.  10  months. 

Q.  What  did  you  quit  the  ''Wilhelmina"  for? 
A.  I  did  not  like  the — there  were  various  different 
reasons. 

Q.  Give  me  all  of  them. 

A.  Well,  one  reason  that  I  was  taken  off  the  **Wil- 
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helmina"  to  be  given  the  purser  of  the  ^^Hilonian." 
It  was  not  given  to  me  and  it  made  me  kind  of  sore 
at  the  time. 

Q.  Kind  of  angry  you  mean? 

A.  Yes  sir,  then  I  went  over  to  see  Mr.  Doe  for  a 
position  in  his  company  and  I  agreed  to  go  out  on 
the  steamer  ^^ Santa  Clara." 

Q.  Is  it  not  a  fact  that  you  had  trouble  with  the 
company?        A.  No,  sir. 

Q.  Nothing  at  all?        A.  No,  sir. 

Q.  No  trouble  with  them?        A.  No,  sir. 

Q.  No  trouble  in  regard  to  finances  ? 

A.  No,  sir. 

Q.  Nothing  of  that  kind?        A.  No,  sir. 

Q.  The  only  reason  you  quit  them  at  all  was  that 
you  had  some  difficulty  with  another  purser? 

A.  No,  sir,  I  was  to  be  given  the  preference  of  a 
position  on  another  ship,  which  [133 — 32]  was 
not  given  to  me  and  I  did  not  think  that  was  right 
and  I  wanted  to  get  out  of  the  Matson  Navigation 
Company  for  that  reason. 

Q.  Where  were  you  born?        A.  San  Francisco. 

Q.  How  old  are  you?        A.  23. 

Q.  Are  you  a  married  man  ?        A.  Single. 

Q.  You  are  23  years  old?        A.  Yes,  sir. 

Q.  Where  were  you  educated? 

A.  San  Francisco. 

Q.  By  public  school?        A.  Yes,  sir. 

Q.  What  school  did  you  go  to? 

A.  Horace  Mann  Grammar  and  Polytechnic. 

Q.  Your  people  live  here  in  San  Francisco? 
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A.  No,  sir,  my  mother  is  in  the  country. 

Q.  Your  father  lives  here?        A.  Yes,  sir. 

Q.  What  did  you  do  prior  to  the  time  you  became 
a  wireless  operator? 

A.  I  was  going  partly  to  school  and  partly  work- 
ing for  Lipman  Brothers  at  the  time. 

Q.  How  do  you  spell  your  name? 

A.  P-r-a-n-k-e-1. 

Q.  Now,  how  long  had  you  been  on  the  ^' Santa 
Clara"  up  to  April  the  10th? 

A.  From  December,  1912,  to  April,  1913. 

Q.  You  were  also  purser  on  the  *' Santa  Clara," 
were  you?        A.  Yes,  sir. 

Q.  On  April  10th  you  say  you  got  a  message,  re- 
ceived a  message  as  wireless  operator  on  board  the 
'* Santa  Clara"  stating  that  the  wheel  on  the  ^'Roan- 
oke" was  broken  just  off  Point  Arguello.  Is  that 
so?        A.  Yes,  sir. 

Q.  That  was  about  10  o'clock  in  the  morning? 

A.  Yes,  sir. 

Q.  What  did  the  ship  do  immediately  upon  receipt 
of  this  message?        A.  That  I  could  not  say. 

Q.  What  became  of  the  ship,  where  did  she  go 
from  that  time?    [134—39] 

A.  That  I  could  not  say. 

Q.  You  could  not  remember  at  all  what  she  did? 

A.  Well,  I  was  in  my  room. 

Q.  You  could  not  tell  from  being  in  your  room 
whether  the  ship  turned  about  or  went  on  down  to 
Port  Harford? 

A.  She  went  right  on  straight  south.  .    • 
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Q.  She  went  right  on  straight  south? 

A.  Yes,  .sir. 

Q.  Kept  right  on  her  way?        A.  Yes,  sir. 

Q.  Where  were  you  at  the  time  of  receiving  the 
first  message? 

A.  About  18  miles  north  of  Piedras  Blancas. 

Q.  About  18  miles?        A.  Yes,  sir. 

Q.  Where  was  the  ^^ Roanoke"  as  to  her  position? 

A.  She  reported  two  miles  south  of  Point  Arguello. 

Q.  How  far  away,  how  far  south  was  the  ^^  Roan- 
oke" from  the  '* Santa  Clara"  at  the  time  of  the  re- 
ceipt of  that  message?        A.  That  I  could  not  say. 

Q.  Approximately  how  far? 

A.  Well,  about  38  miles,  I  should  say;  40. 

Q.  About  35  or  40  miles?        A.  Yes,  sir. 

Q.  You  are  acquainted  with  the  coast,  are  you  not? 

A.  Yes,  sir. 

Q.  Then  you  say  that  the  *^ Santa  Clara"  kept 
right  on  her  course  to  Port  Harford  ? 

A.  No,  sir,  she  did  not  stop  at  Port  Harford,  she 
went  straight  down  to  the  ^* Roanoke." 

Q.  She  went  straight  down  to  the  *' Roanoke"  and 
did  not  stop  at  Port  Harford?        A.  Yes,  sir. 

Q.  How  many  knots  does  the  ** Santa  Clara"  make 
down  the  coast? 

A.  It  all  depends  upon  the  weather;  an  average  of 
9  knots. 

Q.  On  April  10th  what  could  she  make? 

A.  About  9  knots. 

Q.  You  say  there  was  a  stiff  northerly  wind  blow- 
ing that     [135—40]     day? 
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A.     No,  sir,  a  swell  gradually  coming  up. 

Q.  Did  the  wind  help  her  much  on  her  way  down? 

A.  No,  sir. 

Q.  There  was  not  enough  wind  so  that  it  made 
much  difference  in  her  speed? 

A.  Not  the  speed,  no. 

Q.  You  were  from  10  o'clock  until  6  o'clock — you 
were  from  10  o'clock  that  morning  until  6  o'clock 
that  evening  before  you  got  down  to  the  ''Roan- 
oke"?       A.  Yes,  sir. 

Q.  Is  that  a  fact?        A.  Yes,  sir. 

Q.  And  all  these  messages  you  sent  and  received 
you  sent  and  received  between  10  o'clock  in  the 
morning  and  6  o'clock  that  night?        A.  Yes,  sir. 

Q.  Did  you  leave  your  room  at  all  during  that 
time? 

A.  I  had  the  regular  operator  relieve  me  while  I 
went  dowTi  for  my  dinner. 

Q.  He  was  the  regular  operator? 

A.  I  was  supposed  to  be  in  charge  of  the  wireless 
and  the  other  operator  was  just  my  partner. 

Q.  You  had  him  relieve  you  when  you  went  down 
to  dinner?        A.  Yes,  sir. 

Q.  What  time  was  that  about?        A.  About  6. 

Q.  Did  he  send  or  receive  those  messages  you  tes- 
tified to?        A.  He  received  one. 

Q.  Which  one  was  that? 

A.  "Exhibit  No.  17." 

Q.  Let  me  see  it.        A.  Yes,  sir  (handing). 

Q.  Now,  were  you  present  at  the  time  this  mes- 
sage was  received?        A.  I  was. 


150  North  Pacific  Steamship  Company 

(Testimony  of  B.  Frankel.) 

Q.  And  he  received  that  while  you  were  standing 
right  there?        A.  Yes,  sir. 

Q.  Did  he  receive  any  message  at  all  while  you 
were  out  of  the  room?        A.  No,  sir. 

Q.  Then  all  the  messages  that  were  received  and 
sent  from  [136 — 41]  10  o'clock  in  the  morning 
until  6  o'clock  that  night  were  received  and  sent 
while  you  were  in  the  room?        A.  Yes,  sir. 

Q.  In  the  wireless  room?        A.  Yes,  sir. 

Q.  What  time  did  you  have  dinner? 

A.  About  5  o'clock  dinner  was  served,  but  I  did 
not  go  down  to  eat  then. 

Q.  What  time  did  you  go  down  to  eat? 

A.  I  went  down  after  6  P.  M. 

Q.  What  time  after  6  P.  M.? 

A.  About  6:15, 1  should  judge. 

Q.  About  how  long  did  you  remain  at  dinner? 

A.  About  10  minutes. 

Q.  Not  any  longer  than  that?        A.  No,  sir. 

Q.  So  that  you  got  back  to  the  wireless  room  about 
6:30  P.  M.? 

A.  Yes,  sir,  I  did  not  want  to  leave  the  other  wire- 
less operator  on  watch  because  I  did  not  think  he 
was  competent. 

Q.  He  had  not  had  experience  enough  in  your 
opinion  ? 

A.  He  had  a  Government  license. 

Q.  He  was  purely  a  theoretical  man,  was  he? 

A.  Yes,  sir. 

Q.  What  was  his  name  ?        A.  K.  G.  Clark. 

Q.  Is  he  one  of  the  libelants  here  in  this  suit? 
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A.  Yes,  sir. 

Q.  You  say  he  did  not  receive  any  of  these  mes- 
sages while  you  were  present  in  the  Marconi  Wire- 
less room — 

A.  (Intg.)  Outside  of  Exhibit  No.  17  there. 

Q.  (Contg.)  — with  the  exception  of  Exhibit  No. 
17?        A.  Yes,  sir. 

Q.  And  that  was  received  while  you  were  in  his 
presence? 

A.  That  was  received  while  I  was  in  the  room. 

Q.  When  did  you  first  sight  the  ^'R'oanoke"? 

A.  About  5:30. 

Q.  How  far  were  you  from'  her  when  you  saw  her? 

A.  About  500  feet.     [137—42] 

Q.  Didn't  you  see  her  before  that?        A.  No,  sir. 

Q.  Were  you  on  the  lookout  for  her  at  all? 

A.  No,  sir. 

Q.  Was  that  the  first  time  you  came  out  of  the 
wireless  room? 

A.  We  were  just  backing  around,  so  through  the 
rear  windows  of  the  wireless  room  from  there  I  eould 
see  the  ** Roanoke." 

Q.  That  was  the  first  you  saw  of  her,  when  you 
got  500  feet  from  her?        A.  Yes,  sir. 

Q.  Did  the  ^^ Roanoke"  put  off  a  boat  at  that  time? 

A.  She  did. 

A.  How  many  men  were  in  the  boat? 

A.  Three. 

Q.  Did  they  ship  that  boat  the  first  time  they  tried 
it? 

A.  I  could  not  say;  the  boat  was  in  the  water  the 
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first  time  I  seen  her. 

Mr.  WALL. — We  object  to  this  as  not  proper 
cross-examination,  and  as  having  nothing  to  do  with 
the  direct  examination  in  chief;  we  have  no  objec- 
tion if  they  want  to  make  him  their  own  witness  on 
cross-examination. 

Mr.  SOOY. — Q.  You  did  not  see  this  life-boat,  or 
what  was  it,  a  work  boat,  was  it  not,  of  the  *^  Roan- 
oke"? 

A.  I  don't  know.  I  just  seen  some  boat  from  the 
window. 

Q.  An  ordinary-sized  boat? 

A.  Yes,  sir,  I  believe  so. 

Q.  How  many  men  did  it  take  to  man  her? 

A.  Two  seamen  and  the  first  officer  in  her. 

Q.  You  don't  know  whether  they  had  any  trouble 
shipping  this  boat,  or  not,  do  you?        A.  No,  sir. 

Q.  Did  these  men  in  this  boat  have  any  small  lines? 

Mr.  WALL. — Can  we  have  the  same  objection  to 
all  this  testimony? 

Mr.  SOOY.— Yes. 

A.  I  believe  they  had  a  small  line  running  aboard; 
at  least  [138 — 43]  it  was  dropped  from  the  * '  Roan- 
oke" to  the  small  boat. 

Q.  Do  you  know  whether  they  took  that  and 
boarded  the  ** Roanoke,"  or  not? 

A.  I  believe  they  left  the  ** Roanoke"  and  boarded 
the  ^^ Santa  Clara." 

Q.  Do  you  know  whether  they  had  any  trouble  in 
boarding  the  ** Santa  Clara,"  or  not? 

A.  No,  sir,  I  do  not. 
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Q.  You  don't  know  anything  about  it? 

A.  No,  sir. 

Q.  What  was  the  condition  of  the  weather  there 
at  that  time  ?        A.  Very  foggy. 

Q.  Very  foggy?        A.  Yes,  sir. 

Q.  Would  you  say  it  was  excessive  fog? 

A.  Yes,  sir,  it  was. 

Q.  Thick  blanket  of  fog?        A.  Yes,  sir,  it  was. 

Q.  How  far  could  you  see  in  it? 

A.  A  quarter  of  a  block,  I  should  judge. 

Q.  Not  any  further  than  that?        A.  No,  sir. 

Q.  You  are  quite  sure  of  that?        A.  Yes,  sir. 

Mr.  WALL. — ^He  says  a  quarter  of  a  block,  he 
should  judge.  Now,  you  confuse  the  witness  by  ask- 
ing if  he  is  quite  sure. 

Mr.  SOOY. — I  asked  him  if  he  is  quite  sure  of  that 
and  he  says  he  is. 

Q.  How  far  was  the  '' Roanoke"  from  the  coast? 

A.  I  could  not  see  the  coast  line. 

Q.  You  do  not  know  how  far  she  was  then? 

A.  No,  sir,  I  could  not  see  in  the  fog,  it  was  too 
thick. 

Q.  On  your  direct  examination  you  said  two  miles? 

A.  I  don't  know  exactly  outside  of  the  messages 
that  were  exchanged  saying  it  was  two  miles. 

Q.  Of  your  own  knowledge  do  you  know  how  far 
the  ** Roanoke"  was  from  the  coast?        A.  No,  sir. 

Q.  You  don't  know?        A.  No,  sir.     [139—44] 

Q.  Do  you  know  how  far  off  the  coast  you  can  hear 
the  fog  horn?        A.  It  was  very  strong. 
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Q.  Do  you  know  how  far  off  the  coast  you  can  hear 
it?        A.  No,  sir. 

Q.  Don't  you  know  as  a  matter  of  fact  you  can 
hear  the  fog-horn  17  miles  out  at  sea  ? 

A.  I  believe  so. 

Q.  Don't  you  know  in  the  fog  you  can  hear  it  17 
miles  and  hear  it  strongly  off  the  coast? 

A.  They  don't  blow  the  fog-horn  unless  it  is  foggy. 

Q.  I  say  don't  you  know  you  can  hear  it  17  miles 
off  the  coast?        A.  Further. 

Q.  You  know  the  actual  Government  test  is  17 
miles?        A.  Yes,  sir. 

Q.  You  heard  of  tests  being  made?        A.  Yes,  sir. 

Q.  You  have  a  record  of  the  fog-horns  ? 

A.  Not  the  Point  Arguello. 

Q.  You  have  a  record  of  all  the  fog-horns  along 
the  coast?        A.  Briefly. 

Q.  What  are  the  records  of  those  fog-horns  along 
the  coast?        A.  About  25  miles. 

Mr.  WALL. — I  would  like  to  put  in  an  objection 
to  all  this  character  of  cross-examination  as  un- 
necessarily burdening  the  record,  and  as  not  being 
applicable  to  the  examination  in  chief;  that  the 
answer  to  the  libel  itself  states  that  the  ^^ Roanoke" 
was  not  more  than  two  miles  south  of  Point  Ai-guello 
and  there  can  be  no  puipose  in  this  examination  as 
far  as  this  witness  is  concerned  except  to  burden 
the  record. 

Mr.  SOOY. — I  would  like  to  make  this  statement 
then.  The  record  was  unnecessarily  burdened  in 
the  direct  examination     [140 — 45]     in  that  the  wit- 
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ness  was  asked  as  to  the  weather  conditions  off  Point 
Arguello  and  gave  it  as  his  opinion  that  the  vessel 
w^as  two  miles  offshore  because  he  could  hear  the  fog- 
horn. The  purpose  of  this  examination  goes  particu- 
larly to  the  competency  of  the  witness. 

Q.  Now,  do  you  know  of  your  own  knowledge 
whether  this  place  where  the  ^^ Roanoke"  was  was  an 
exposed  place,  or  not?        A.  I  believe  so. 

Q.  Do  you  know  of  your  own  knowledge? 

A.  It  was  not  a  very  good  place  to  be. 

Q.  Do  you  know  whether  it  was  an  exposed  place, 
or  not?        A.  Yes,  sir,  I  do. 

Q.  What  do  you  mean  by  an  exposed  place? 

A.  Well,  we  could  hear  the  breakers,  for  instance, 
from  the  shore;  that  was  very  near. 

Q.  Can't  you  hear  the  breakers  anywhere  two 
miles  from  the  coast? 

A.  No,  only  very  near  shore. 

Q.  You  cannot?        A.  No,  sir. 

Q.  Did  you  ever  hear  breakers  two  miles  from 
the  coast  in  your  life?        A.  No,  sir. 

Q.  You  say  it  was  an  exposed  place  because  you 
could  hear  the  hreakers? 

A.  Well,  the  position  of  the  ''Roanoke"  was  not 
very  safe.  She  was  right  at  the  point  there  and  the 
sea  is  apt  to  break  up  any  minute  because  it  was 
a  heavy  swell. 

Q.  How  do  you  know  she  was  right  at  the  point? 
'    A.  The  strength  of  the  fog-horn,  for  instance. 

Q.  You  say  within  two  miles  of  the  point  in  your 
direct  examination.    Now,  if  she  is  two  miles  from 
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the  point  and  there  is  no  wind  blowing  how  do  you 

make  it   out  she   was   in   an     [141 — 46]     exposed 

place? 

A.  Well,  the  strength  of  the  fog-horn  was  too 
strong  to  be  safe  for  any  navigator  travelling  around 
there  in  a  fog.  The  fog-horn  was  too  loud  to  be  safe 
and  the  breakers  from  the  shore,  you  could  hear  them 
quite  well. 

Q.  What  do  you  mean  by  an  exposed  place ;  that 
condition  would  be  true  any  where,  would  it  not? 

A.  Yes,  sir. 

•Q.  You  would  say  if  the  ^^ Roanoke"  were  in  San 
Francisco  Bay  and  if  she  were  up  close  to  the  mud 
flats  she  would  be  in  an  exposed  place,  would  you 
not?        A.  If  you  want  to  say  so. 

Q.  The  reason  she  was  in  an  exposed  place  was 
because  she  was  within  two  miles  of  shore  and  the 
breakers  could  be  heard? 

A.  I  could  not  say  how  many  miles  she  was  within 
shore ;  she  might  have  been  50  as  far  as  that  is  con- 
cerned. 

iQ.  Do  you  know  whether  the  wind  was  apt  to  blow 
with  great  violence  during  the  month  of  April  ? 

Mr.  WALL. — We  object  to  that;  he  said  all  he 
could  about  the  wind  blowing  there.  This  is  dis- 
tinctly not  proper  cross-examination  to  prove  some- 
thing else  by  this  witness  or  to  impeach  him  by  ask- 
ing something  of  that  nature  when  he  stated  just  ex- 
actly what  he  knew  about  how  the  winds  blew  and  he 
did  not  say  anything  of  the  kind  in  the  question 
asked. 
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Mr.  SOOY. — Q.  Answer  the  question. 
Mr.  WALL. — Read  the  question,  Mr.  Reporter,  to 
the  witness. 

(The  Reporter  reads  the  question.) 

A.  Well,  I  am  not  a  navigator  in  any  way.  I  have 
not  got  to  make  up  the  deck  department  in  charge 
of  the  weather,  but  from  my  past  experience  I  should 
judge  that  the  winds  around  Point  Arguello  are  apt 
to  blow  at  times  a  little  strong  like  that. 

Mr.  SOOY. — Q.  Would  you  say  they  would  blow 
with  great  [142 — 47]  violence  during  the  month 
of  April  at  any  time  ? 

Mr.  WALL. — The  question  is  contrary  to  my  ob- 
jection, and  it  is  an  attempt  to  force  some  statement 
from  the  witness. 

A.  Well,  it  all  depends  upon  what  great  violence 
means ;  it  might  be  90  miles  an  hour  for  all  that  and 
the  winds  around  Point  Arguello  do  not  blow  at  that 
strength.  I  should  judge  it  was  not  in  great  vio- 
lence for  you  cannot  say  that. 

Mr.  SOOY.— Q.  A  strong  wind?        A.  Yes,  sir. 

Q.  The  winds  there  as  far  as  you  know  blow  with 
great  violence  around  Point  Arguello,  do  they? 

A.  I  cannot  say  if  you  call  it  great  violence,  or  not. 

Q.  How  do  you  know  that  the  coast  was  rocky  and 
dangerous  at  all  around  where  the  ^* Roanoke"  lay? 

A.  From  passing  that  point  there. 

Q.  You  mean  by  an  exposed  beach — what  do  you 
mean  by  an  exposed  beach? 

A.  No  coves  and  it  is  easy  to  run  ashore. 

Q.  Is  not  the  whole   coast  from   San  Francisco 
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down  outside  of  Monterey  Bay  and  Port  Harford, 

is  not  that  an  exposed  coast  ?        A.  Yes,  sir. 

Q.  Are  not  all  coasts  exposed? 
A.  More  or  less. 

Q.  Would  not  the  vessel  be  exposed  if  she  were 
out  five  miles  at  sea  ? 
A.  No,  sir,  you  could  not  say  that. 

Q.  You  could  not  say  she  was  exposed? 

A.  No,  sir.  If  she  was  near  the  shore  she  is  ex- 
posed. 

Q.  That  is  what  you  mean  by  the  term  exposed? 

A.  Yes,  sir. 

Q.  Did  you  see  the  coast  line  at  any  time  after  you 
got  the  line  aboard  the  *' Santa  Clara"? 

A.  No,  sir. 

Mr.  WALL. — He  has  testified  several  times  that 
he  did  not.     It  is  only  enciunbering  the  record. 

Mr.  SOOY.— Q.  Do  you  know  whether  the  ^^  Santa 
Clara"  came  [143 — 48]  dangerously  near  collid- 
ing with  the  '* Roanoke"? 

A.  I  could  not  see  as  I  was  in  the  room  at  the  time. 

Q.  You  did  not  see  that?        A.  No,  sir. 

Q.  You  have  not  any  knowledge  as  to  whether  she 
came  very  near  colliding  with  the  '* Roanoke,"  have 
you?        A.  No,  sir. 

Q.  Did  you  hear  the  whistle  of  the  ** Roanoke" 
when  you  got  near  her?        A.  I  could  not  say. 

Q.  Say  approximately  ?        A.  It  was. 

Q.  It  was  before  you  could  see  her  I 

A.  Yes,  sir.  ^ 

Q.  You  saw  her  first  500  feet  away  ? 
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A.  I  heard  the  whistle  before  I  saw  the  *' Roan- 
oke." 

Q.  You  think  you  were  1,500  to  2,000  feet? 

A.  It  might  be  15  miles  as  far  as  that  goes,  I  could 
not  tell. 

Q.  How  long  before  you  saw  the  ** Roanoke"  did 
you  hear  her  whistle  the  first  time  ? 

A.  I  should  judge  about  10  minutes. 

Q.  10  minutes  before  ?        A.  Yes,  sir. 

Q.  Wiere  you  going  under  a  full  head  of  steam  on 
the  ^' Santa  Clara"? 

A.  We  were  proceeding  very  slow. 

Q.  Very  slowly?        A.  Yes,  sir. 

Q.  Then  how  do  you  say  in  your  libel  here  that 
you  came  very  nearly  colliding  with  the  *' Roanoke"? 

A.  I  did  not  say  so. 

Mr.  WALL. — He  did  not  swear  to  the  libel. 

Mr.  SOOY. — He  did  not  swear  to  the  libel. 

Mr.  WALL.— No. 

Mr.  SOOY. — Q.  You  do  not  know  as  a  matter  of 
fact  whether  you  came  very  near  colliding  with  her, 
or  not? 

A.  I  was  in  the  wireless  room,  I  could  not  say. 

Mr.  WALL. — He  has  answered  that  question  a 
number  of  times.  There  would  be  no  purpose  of  re- 
iterating that  except  to  encumber  the  record.  [144 
—49] 

Mr.  SOOY. — Will  you  make  your  objection,  Mr. 
Wall. 

Mr.  WALL. — I  object  to  it  as  encumbering  the 
record. 
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Mr.    SOOY.— Q.  After   the   '^Santa    Clara"   re- 
ceived the  line  which  was  put  out  by  the  ^'Roanoke's" 
crew,  what  did  the  '^ Santa  Olara"  do,  if  anything? 
A.  Well,    I   believe    she    proceeded   to    tow   the 
^^Eoanoke"  up  to  Port  Harford. 

Q.  Do   you  know  whether   she  lay   off  San  Luis 
Obispo  with  the  '^Roanoke"  all  night,  or  not? 
A.  No,  sir,  I  was  asleep  at  the  time. 
Q.  What  time  did  you  turn  in,  did  you  say? 
A.  1  A.  M.  .  ] 

Q.  In  the  morning?        A.  Yes,  sir. 
Q.  How  far  had  you  gotten  down  the  coast  at 
1  A.  M.  ?        A.  I  could  not  say. 

Mr.  WALL. — Do  you  mean  how  far  he  had  gotten 
down  the  coast? 
Mr.  SOOY.— Q.  Up  the  coast. 
Q.  You  do  not  know  ?        A.  No,  sir. 
Q.  Do  you  know  whether  the  ** Santa  Clara"  took 
the  ^^ Roanoke"  into  San  Luis  Obispo,  or  not? 

A.  I  believe  she  did.  When  I  arose  the  next 
morning  I  see  the  *^ Roanoke"  outside  of  the  harbor 
there  so  she  must  have  taken  her  there. 

Q.  Did   you   render  any   service  in  or  about  the 
towage  of  the  ^^ Roanoke"? 
A.  No,  sir,  I  was  on  watch. 

Q.  All  you  did  was  to  receive  and  send  wireless 
messages?        A.  Which  was  my  duty,  yes. 
'Q.  That  is  all  you  did  ?        A.  Yes,  sir. 
Q.  You  did  not  assist  in  making  this  line  fast? 
A.  No,  sir.  ,    ; 
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Mr.  WALL. — We  will  admit  all  that  if  you  want 
US  to. 

Mr.  SOOY. — I  want  to  get  out  what  the  witness 
did. 

Q.  You  did  not  aid  the  crew,  you  did  not  do  any 
work  in  or     [145 — 50]     about  her? 

A.  No  physical  work. 

Q.  You  turned  in  at  1  A.  M.  in  the  morning? 

A.  I  did. 

Q.  For  that  service  of  receiving  and  sending  these 
messages  you  ask  for  some  salvage,  do  you? 

A.  I  do. 

Q.  That  is  your  position  before  the  Court,  is  it? 

A.  Yes,  sir. 

Q.  Weren't  you  paid  for  sending  and  receiving 
these  messages? 

Mr.  WALL. — We  object  to  that  as  not  proper 
cross-examination;  and  as  counsel  must  know  as  a 
matter  of  law  that  whether  he  was  paid  for  doing 
his  duties,  or  not  has  nothing  to  do  with  whether  he 
is  entitled  to  salvage  services. 

Mr.  SOOY. — ^Q.  Just  answer  my  question. 

A.  Yes,  sir,  I  was  paid  to  do  that  the  same  as  any 
member  of  the  crew  to  do  his  duty. 

Q.  Just  answer  the  question. 

Mr.  WALL. — He  has  answered. 

Mr.  SOOY. — ^Q.  You  have  answered  that  you  were 
paid?        A.  Not  at  the  time,  I  was  paid  later. 

Q.  You  were  paid? 

A.  Not  for  that  service,  but  as  a  wireless  operator. 

Q.  You  were  paid  for  sending  and  receiving  those 
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messages,  were  you  not  ? 

A.  During  the  month,  yes. 

Q.  But  the  only  duty  you  performed  was  to  re- 
ceive and  send  these  messages  which  are  in  evidence 
here  ?        A.  Yes,  sir  and  do  purser  work. 

Mr.  WALL.— We  will  admit  all  of  that. 

Mr.  SOOY. — I  imderstand,  just  make  your  objec- 
tion. 

Mr.  WALL. — I  say  we  will  admit  all  of  that. 

Mr.  SOOY. — Make  your  objection. 

Mr.  WALL. — I  have  no  objection  except  that  this 
is  encumbering  the  record  when  I  am  willing  to  ad- 
mit aU  the     [146—51]     facts. 

Mr.  SOOY. — Make  your  objection. 

Mr.  WALL. — I  am  stipulating  this. 

Mr.  SOOY. — You  and  I  do  not  seem  to  be  able  to 
stipulate  to  anything.  Go  ahead  and  make  your  ob- 
jection. 

Mr.  WALL. — Whenever  I  am  willing  to  state  that 
I  am  willing  to  admit  anything  I  am  going  to  state 
it  and  have  it  go  in  the  record. 

Mr.  SOOY. — That  is  perfectly  satisfactory,  any- 
thing you  want. 

Q.  You  turned  in  at  1  A.  M.  ?        A.  Yes,  sir. 

Q.  On  the  morning  of  the  11th  ?         A.  Yes,  sir'. 

Q.  Where  was  the  vessel  at  that  time  ? 

A.  I  could  not  say. 

Q.  Did  you  go  to  sleep  when  you  turned  in  ? 

A.  I  did. 

Q.  Did  you  sleep  soundly?        A.  I  did. 
:    Q.  Until  what  time?        A.  8  A.  M. 
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Q.  On  the  morning  of  the  11th?        A.  Yes,  sir. 

'Q.  You  were  performing  this  service  of  salvage 
of  the  '^Roanoke"  from  1  A.  M.  to  8  A.  MJ 

A.  No,  sir,  I  was  asleep  at  the  time. 

Q.  Had  the  '^Roanoke"  been  salved  at  the  time 
that  you  turned  in?        A.  What  do  you  mean? 

Q.  At  the  time  that  you  went  to  sleep  in  the  morn- 
ing at  1  A.  M.  was  the  ^^ Roanoke"  put  into  a  safe 
position  ?        A.  She  was. 

Q.  Where  ?        A.  I  believe  at  Port  Harford. 

Q.  Are  you  sure?        A.  Yes,  sir. 

Q.  You  are  sure  ? 

A.  I  could  not  say  I  was  sure,  I  was  asleep;  I 
could  not  be  asleep  and  sure  at  the  same  time. 

Q.  I  am  asking  you  if  at  the  time  you  went  to  sleep 
the  ^* Roanoke"  was  still  in  tow  by  the  '^ Santa 
Clara"?     [147—52] 

A.  A  few  hours'  she  was  in  tow  and  then  she  was 
dropped. 

Q.  Answer  the  question.  ] 

A.  There  is  various  ways  of  answering  that. 

Q.  Answer  the  question  the  way  I  want  you  to  and 
you  know  the  way  ?        A.  No,  sir,  I  do  not. 

Q.  Then,  I  will  ask  you  if  at  1  A.  M.  on  the  morn- 
ing of  the  11th  of  April  at  the  time  you  turned  in  and 
went  to  sleep  was  the  ** Roanoke"  still  in  tow  by  the 
^^ Santa  Clara"?        A.  That  is  the  same  thing. 

Q.  Was  she,  or  was  she  not  ? 

A.  She  was  for  a  few  hours  and  then  she  was 
dropped. 

Q.  Then  at  1  A.  M.  she  was  still  in  tow? 
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A.  Yes,  sir. 

Q.  That  is  it,  exactly?        A.  Yes,  sir. 

Q.  That  is  the  time  you  went  to  sleep  ? 

A.  Yes,  sir. 

Q.  And  at  that  time  the  ^^ Roanoke"  had  not  been 
brought  into  a  place  of  safety? 

A.  She  was  before  8  A.  M. 

Q.  At  1  A.  M.  she  was  not?        A.  No,  sir. 

Q.  She  was  not?        A.  No,  sir. 

Q.  So  you  are  one  of  the  libelants  here  asleep  from 
1  A.  M.  until  8  A.  M.  of  April  llth,  and  now  for 
sleeping  from  1  A.  M.  in  the  morning  until  8  A.  M. 
you  ask  to  be  paid  by  the  North  Pacific  Steamship 
Company  ? 

Mr.  WALL. — We  object  to  that  as  not  proper 
cross-examination  and  it  is  entirely  an  unfair  method 
of  cross-examination  and  has  nothing  whatever  to 
do  with  this  case  in  any  possible  way. 

Mr.  SOOY. — ^Q.  Just  answer  the  question. 

A.  I  do. 

Q.  You  do?        A.  Yes,  sir. 

Q.  You  expect  to  be  paid  for  the  time  while  you 
are  asleep,     [148 — 53]     do  you? 

A.  Certainly. 

Q.  You  think  you  did  your  full  duty  by  the  North 
Pacific  Steamship  Company  in  sleeping,  do  you  ? 

A.  I  do. 

Q.  During  that  period  of  time  ?        A.  I  do. 

Q.  Did  you  consider  at  any  time  that  the 
^* Roanoke"  was  in  any  great  danger? 

A.  I  was  in  need  of  sleep  and  I  had  to  sleep.         i 


vs,  A.  Sjogren  et  al.  165 

(Testimony  of  B.  Frankel.) 

Q.  Answer  the  question.  Read  the  question,  Mr. 
Reporter.     (The  Reporter  reads  the  question.) 

A.  Yes,  sir. 

Q.  What  time  ? 

A.  I  could  not  say,  when  I  was  asleep  she  was  in 
danger. 

Q.  She  was  in  danger  at  the  time  you  went  to 
sleep  ?        A.  I  believe  so. 

Q.  What  makes  you  think  so  ? 

A.  If  the  line  parted  we  would  have  another  job 
on  our  hands  of  getting  the  line  aboard  again. 

Q.  If  the  line  did  not  part  she  was  all  right? 

A.  Yes,  sir. 

;Q.  Then  the  only  danger  was  if  the  line  had 
parted,  and  if  the  line  did  not  part  she  was  all  right  ? 

A.  Yes,  sir. 

Q.  Was  there  any  other  danger? 

A.  I  could  not  say.     The  boilers  might  blow  up. 

Q.  Don't  you  know,  as  a  matter  of  fact,  they  had 
the  boilers  burned  down?        A.  No,  sir. 

Q.  Don't  you  know,  as  a  matter  of  fact,  the  steam 
was  down?        A.  No,  sir. 

Q.  Other  than  the  ordinary  risk  in  towing  vessels 
the  *^ Roanoke"  was  not  in  any  greater  risk? 

A.  No,  sir. 

Q.  You  felt  reasonably  sure  that  the  ^* Roanoke" 
was  not  in  a  great  danger  after  the  line  was  put  out 
on  her?        A.  Personally,  no. 

Q.  You  thought  there  was  still  danger  ? 

A.  I  did  not  think  [149 — ^54]  so;  the  others 
might  have. 
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,Q.  You  did  not  think  there  was  any  personal  dan- 
ger at  all?        A.  No,  sir. 

Q.  That  is  why  you  turned  in  at  1  o'clock? 

A.  No,  sir,  sleep  demanded  that  I  turn  in. 

Q.  Sleep  demanded  that  you  turn  in  ? 

A.  Yes,  sir. 

Q.  You  were  all  in  at  the  time,  were  you  ? 

A.  No,  sir. 

Q.  You  thought  at  the  time  there  was  no  need  of 
staying  up  any  longer? 

A.  While  the  other  operator  was  on  watch  I 
thought  I  could  turn  in. 

Q.  You  thought  there  was  no  great  danger  to  the 
vessel  ? 

A.  If  there  was  I  would  have  the  other  operator 
call  me. 

Q.  Do  you  know  if  any  members  of  the  crew 
turned  in  at  that  time  ?        A.  No,  sir. 

Q.  You  do  not  know  of  any  other  one  but  your- 
self?       A.  That  is  the  idea. 

Q.  As  a  libelant  here  you  are  asking  quite  a  large 
sum  of  the  North  Pacific  Steamship  Company  for 
that  service  rendered? 

Mr.  WALL. — Where  do  you  find  that  in  the  libel  ? 

Mr.  SOOY. — I  am  asking  if  that  is  the  case. 

Mr.  WALL. — I  object  to  that  as  unfair  cross-ex- 
amination and  a  question  that  should  not  be  put  to 
any  witness  in  view  of  the  fact  that  the  libel  clearly 
says,  **that  this  Honorable  Court,  would  be  pleased  to 
decree  such  a  sum  of  money  or  proportion  of  the 
value  of  the  said  steamer  *  Roanoke,'  "  and  so  on,  '*to 
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each  of  said  libelants  and  others,  salvors,  as  a  com- 
pensation for  their  salvage  services.''  It  does  not 
name  any  amount.  I  object  to  that  as  unfair  cross- 
examination. 

Mr.  SOOT. — I  think  I  am  fair  in  my  questions. 

Q.  Then  you  expect  from  the  Court  in  this  case 
compensation  [150 — 55]  for  what  you  did  there 
as  a  wireless  operator?        A.  I  do. 

Mr.  SOOY.— That  is  all. 

Mr.  WALL.— No  questions.     [151—56] 

United  States  of  America, 

State  and  Northern  District  of  California, 

'City  and  County  of  San  Francisco. 

I,  Francis  Krull,  a  United  States  Commissioner 
for  the  Northern  District  of  California,  do  hereby 
certify  that  pursuant  to  the  order  of  reference  made 
to  take  and  report  the  testimony  herein  that  on  Tues- 
day, June  l'7th,  1913,  I  was  attended  by  F.  E.  Wall, 
Esq.,  Proctor  for  the  Libelant,  and  C.  H.  Sooy,  Esq., 
Proctor  for  Claimant,  and  by  the  witnesses,  Albert 
H.  Ginman,  Charles  P.  Doe  and  B.  Frankel,  who 
were  of  sound  mind  and  lawful  age,  and  that  the  said 
witnesses  were  by  me  first  duly  cautioned  and  sworn 
to  testify  the  truth,  the  whole  truth  and  nothing  but 
the  truth  in  said  cause ;  that  the  foregoing  testimony 
was  taken  in  shorthand  by  Herbert  Bennett,  a  com- 
petent stenographer,  and  afterwards  reduced  to 
typewriting,  pursuant  to  such  order  of  reference. 

In  witness  whereof,  I  have  hereunto  subscribed  mv 
hand  at  my  office  in  the   City  and  County  of  San 
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Francisco,    State   of    California,   this   15th   day  of 
June,  1913. 

FRANCIS  KRULL, 
U.  S.  Commissioner,  Northern  District  of  California, 
at  San  Francisco. 
[Endorsed]  :  Filed  Sept.  15,  1913.    W.  B.  Maling, 
Clerk.    By  Francis  Krull,  Deputy  Clerk.     [152 — 
57] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  First 
Division. 

OSKAR  JOHANSEN  et  als., 

Libelants, 
vs. 

The  Steamer  *^ ROANOKE,"  etc., 

Respondent. 

Monday,  July  14th,  1913. 
TESTIMONY  TAKEN   ON  REFERENCE   BE- 
FORE FRANCIS  KRULL,  U.  S.  COMMIS- 
SIONER. 

APPEARANCES. 
F.  R.  WALL,  Esq.,  for  the  Libelants. 
C.  H.  SOOY,  Esq.,  for  the  Respondent.     [153—1] 

[Testimony  of  F.  G.  Palmer,  for  Libelants.] 
F.  G.  PALMER,  called  for  the  libelants,  sworn. 
Mr.  WALL. — Q.  Give  your  full  name.  Palmer. 
A.  F.  G.  Palmer. 

Q.  Where  were  you  on  April  the  10th  of  this  year? 
A.  I  was  on  board  the  steamer  ^' Santa  Clara." 
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Q.  Where  was  that  vessel  at  that  time? 

A.  The  *^ Santa  Clara"  at  the  time  was  about  an 
hour  or  an  hour  and  a  half  off  the  part  of  San  Luis, 
or  Port  Harford. 

Q.  Where  was  she  going? 

A.  She  was  bound  for  Port  Harford. 

Q.  Where  had  she  come  from? 

A.  San  Francisco. 

Q.  When  did  she  leave  San  Francisco? 

A.  iShe  left  San  Francisco  on  the  9th. 

Q.  What  were  you  doing  on  the  ''Santa  Clara,"  if 
anything,  in  the  forenoon  of  April  10th,  1913? 

A.  In  the  forenoon  I  was  below.  I  was  below  from 
8  to  12  in  the  morning. 

Q.  Go  ahead  and  tell  what,  if  anjrthing,  occurred 
on  the  ''Santa  Clara"  beginning  from  the  morning 
of  April  the  10th,  from  that  time  on  with  relation 
to  the  steamer  "Roanoke." 

A.  Anything  that  occurred  from  8  to  12. 

Q.  No,  from  the  morning  of  April  the  10th  onward. 
That  is,  tell  a  connected  narrative  of  what  happened 
so  far  as  you  know? 

A.  Well,  it  happened  that  we  received  a  message 
from  the  "Roanoke"  to  come  to  assist  her. 

Q.  And  what  was  done  on  the  "Santa  Clara"  then? 

A.  The  course  of  the  "Santa  Clara"  was  shifted 
for  Point  Arguello. 

Q.  Did  the  "Santa  Clara"  go  into  San  Luis  Obispo, 
or  did  she  go  elsewhere  from  there? 

A.  She  did  not  go  into  San  Luis  Obispo.     [154 — ^2] 

Q.  Where  did  she  go? 
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A.  She  went  down  to  Point  Arguello. 

Q.  How  long  did  it  take  her  to  go  to  Point  Ar- 
guello?        A.  About  five  hours. 

Q.  While  she  was  steaming  toward  Point  Arguello, 
tell  fully  what  was  the  condition  of  the  weather? 

A.  The  weather  was  fair,  it  started  to  get  foggy 
on  the  way  down  about  four  o'clock. 

Q.  About  four  o'clock? 

A.  About  four  o'clock  or  half -past  three. 

Q.  And  how  was  the  fog? 

A.  Very  thick,  the  thickest  fog  I  have  ever  seen 
this  year  on  this  coast. 

Q.  After  the  steamer  **Santa  Clara"  arrived  off 
Point  Arguello  what  did  she  find  there? 

A.  She  found  the  '^Roanoke"  laying  there  at  an- 
chor. 

Q.  Where  was  the  ^^ Roanoke"  lying  at  an  anchor? 

A.  About  a  mile  or  a  mile  and  a  half  south  of  the 
point. 

Q.  South  of  the  Point  Arguello  ?        A.  Yes,  sir. 

Q.  How  do  you  fix  the  position  of  the  ''Roanoke'^ 
as  being  a  mile  or  a  mile  and  a  half  south  of  the 
Point  Arguello?        A.  By  the  sound  of  the  whistle. 

Q.  What  whistle? 

A.  The  whistle  of  herself  and  the  whistle  of  the 
light-house. 

Q.  What  condition  was  the  *^ Roanoke"  in? 

A.  She  lost  her  propeller  and  she  was  without 
means  to  proceed  on  her  voyage. 

Q.  What  was  the  direction,  if  any,  of  the  wind 
there  at  that  time? 


vs,  A.  Sjogren  et  al.  171 

(Testim'ony  of  F.  G.  Palmer.) 

A.  The  wind  was  northwestj  northwest  and  west- 
erly. 

Q.  How  often  have  you  been  by  that  part  of  the 
coast  during  the  month  of  April? 

A.  I  went  by  there  twice  down  and  twice  up. 

Q.  And  what  winds  were  prevailing  during  the 
time  that  you     [155 — 3]     went  by  ? 

A.  Northwest  every  trip. 

Q.  And  as  to  the  force  of  the  wind  on  those  trips, 
the  force  of  the  wind  from  the  northwest,  what  can 
you  say  as  to  that? 

Mr.  SOOY. — We  object  to  any  testimony  as  to  the 
force  of  the  winds  on  any  other  trip  save  and  except 
the  trip  on  which  this  salvage .  case  is  concerned 
with. 

Mr.  WALL. — Q.  Read  the  question,  Mr.  Reporter. 

(The  Reporter  reads  the  question.) 

A.  You  mean  as  to  those,  the  force  of  the  wind? 

Q.  Any  of  those  trips  that  you  went  by  there  dur- 
ing the  month  of  April? 

A.  The  trip  before  the  salvage  case  happened  w^as 
about  No.  4 — No.  5  wind;  it  was  a  little  stronger  than 
the  trip  the  salvage  case  happened. 

Q.  And  afterwards  during  the  month  of  April? 

A.  The  trip  we  salved  her  the  wind  was  moderate. 

Q.  And  any  other  trip? 

A.  I  answered  that  question.  It  was  a  little 
stronger  the  trip  before. 

Q.  What  effect,  if  any,  did  it  have  upon  the  speed 
of  the  vessel  you  were  on? 
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A.  It  affected  the  vessel  and  kept  her  back  about 
four  hours. 

Mr.  SOOY. — The  same  objection  to  that  line  of  tes- 
timony, Mr.  Wall. 

Mr.  WALL. — Yes,  the  same  objection  to  the  whole 
line  of  that  testimony. 

Q.  How  often  have  you  been  by  the  coast  in  that 
locality  altogether  at  any  time  during  your  cruising? 

A.  That  is  pretty  hard  to  count  up;  you  know, 
weekly  trips. 

Q.  In  going  by  state  whether  you  went  close  by 
the  coast  or  at  a  distance? 

A.  I  went  by  on  the  steamer  *^Coos  Bay"  for  three 
months  every  week  twice  last  winter.    ;[156 — 4] 

Q.  As  to  going  far  out  or  close  along  the  coast 
state  what  the  facts  are? 

A.  We  kept  as  close  as  possible  in  every  trip. 

Q.  Were  you  or  were  you  not  able  to  make  any 
examination  of  the  coast  to  tell  what  the  general  con- 
dition of  the  coast  was? 

A.  Yes,  sir,  you  could  see  the  coast  clearly  except 
in  foggy  weather. 

Mr.  SOOY.— Q.  That  is  on  the  trips? 

A.  Yes,  sir. 

Mr.  WALL. — Q.  I  am  asking  about  the  general 
condition  of  the  coast  on  any  trips,  being  able  to  in- 
spect the  coast? 

A.  And  I  went  by  the  same  points  on  the  steamer 
** Governor"  in  the  month  of  May,  June  to  the  10th 
of  July. 

Q.  What  can  you  say  as  to  the  condition  of  the 
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coast  from  Point  Arguello,  around  Point  Arguello 

and  from  Point  Arguello  south  for  a  distance  of  two 

miles? 

A.  It  is  partly  rocky;  beach  and  hand  rocks  and 
partly  rocks. 

Q.  I  will  show  you  the  Coast  and  Geodetic  Sur- 
vey Chart  of  the  Pacific  Coast,  No.  5300',  from  Santa 
Bosa  Island  to  Point  Buchon,  California,  directing 
your  attention  to  that  part  of  the  chart  in  the  vicin- 
ity of  Point  Arguello,  and  I  will  ask  you  to  explain 
in  detail  from  your  observation  using  the  chart  as 
a  diagram,  the  nature  of  the  coast  from  Point  Ar- 
guello down  below  to  what  is  marked  Rocky  Pt? 

A.  Here  is  the  Point  Arguello  (pointing) ;  this  is 
the  lighthouse  (pointing). 

Mr.  SOOY. — Putting  your  finger  on  the  star 
marked  Point  Arguello  F.  L.  W.  in  dark  letters  with 
the  word  ''light"  underneath  and  ''siren"  in  paren- 
thesis underneath  that. 

Mr.  WALL. — Q.  Now,  how  far  out  does  the  land 
stick  out  where  the  light-house  is  situated  ? 

A.  About  half  a  mile.  Oh,  [157 — 5]  the  land 
outside  ? 

Q.  No,  how  far  out  does  the  land  stick  from  the 
general  coast?        A.  About  half  a  mile. 

Q.  And  what  is  the  nature  of  the  coast  outside  of 
the  light-house  ? 

A.  Outside  of  the  light-house  it  is  about  four  or 
five  rocks  visible  about  a  quarter  of  a  mile  out. 

Q.  As  to  their  size  ? 

A.  Well,  the  general  size — say  about  like  this  table 
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over  there  (pointing)  the  way  the  rocks  look  from 

the  ship  about  a  mile  and  a  half  off. 

Mr.  SOOY. — Q.  About  six  or  eight  feet  square? 

A.  They  are  bigger  than  that  when  you  come  close. 
Sometimes  they  are  visible  and  sometimes  they  are 
not.     Three  of  them  are  visible  always. 

Mr.  WALL. — Q.  But  about  a  mile  off  you  say  they 
look  to  be  from  six  to  eight  feet  square? 

A.  Yes,  sir.  To  the  south  is  some  more  rocks, 
right  south  of  the  light-house. 

Q.  And  what  size  do  those  seem'  to  be? 

A.  They  seem  to  be  a  little  bigger,  about  15  or  20 
feet  somewhere. 

Q.  Go  on  then  down  the  coast. 

A.  Then  there  is  a  little  bit  of  rocky  beach  from 
here  to  here  (pointing)  about  half  a  mile. 

Q.  Rocky  beach  from  about  here  to  here  indicat- 
ing from  the  light-house  in  a  southeasterly  direction 
across  the  bay  to  the  coast?        A.  Yes,  sir. 

Mr.  SOOY. — Are  you  going  to  offer  this  map  in 
evidence? 

Mr.  WALL.— Yes. 

A.  (Contg.)  Then  there  is  a  rocky  point  next 
with  ordinary  land  about  GO  feet  high — not  that 
much,  about  40  or  50  feet  high  with  rocks  at  the  foot. 

Q.  Where? 

A.  At  the  foot  of  Rocky  Point  next  to  the  [158 — 
6]     beach. 

Q.  Put  the  point  of  the  pencil  where  you  mean? 

A.  Here  is  Rocky  Point  (indicating). 

Q.  Just  a  little  to  the  right  of  the  letter  Pt?         ,  ^ 
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A.  Rocky  Point  is  right  here. 

Mr.  WALL. — The  witness  putting  his  pencil  on 
the  period  indicated  by  the  name  Rocky  Point. 

Q.  Up  above  where  the  figure  5  is  above  the  let- 
ters ^^Pt."  and  a  little  bit  to  the  northeastward  what 
is  the  condition  of  the  coast  there? 

A.  The  same  kind  of  beach  as  between  Point  Ar- 
guello  and  this  point  here.     (Indicating). 

Mr.  WALL. — Putting  his  pencil  on  the  coast  to 
the  northeast  of  the  figure  5. 

Q.  And  going  just  below  Rocky  Point  what  is  the 
condition  of  the  beach  there? 

A.  The  beach  is  stony. 

Q.  A  stony  beach? 

A.  Yes,  sir,  stones  as  big  as  your  hand.  And  off 
the  beach  is  little  rocks  right  along,  most  of  them  not 
visible  except  at  low  water. 

Q.  That  is  the  way  it  appeared  to  you  at  what 
distance  off  of  the  coast?        A.  What  is  that? 

Q.  I  say,  that  is  the  way  it  appeared  to  you  at 
what  distance  off  of  the  coast? 

A.  That  is  the  way  she  appeared  to  me  about  a 
mile  and  a  quarter  off. 

Q.  About  a  mile  and  a  quarter  off  the  coast? 

A.  Yes,  sir. 

Mr.  WALL. — We  offer  the  chart  in  evidence  as 
Libelants'  Exhibit  Palmer  1. 

Mr.  SOOY. — I  offer  a  formal  objection  on  the 
ground  that  it  is  incompetent,  irrelevant  and  imma- 
terial, and  ask  that  all  of  the  testimony  of  the  wit- 
ness based  upon  that  exhibit  be  stricken  out  as  in- 
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competent,  irrelevant  and  immaterial.     [159 — 7] 
(The  map  is  marked  Libelants'  Exhibit   Palmer 

1.) 

Mr.  WALL. — Q.  State  what  effect,  if  any,  the  fog 
had  upon  the  navigation  of  the  '^ Santa  Clara"? 

A.  We  had  a  fog  so  strong  that  we  could  not  see 
the  *^ Santa  Clara"  until  about  100  feet  away  from 
her. 

Q.  You  mean  you  could  not  see  the  ^^ Roanoke"? 

A.  We  could  not  see  the  *' Roanoke"  until  we  were 
pretty  close  to  her,  about  100  feet  away  from  her; 
100  feet  or  150  feet. 

Q.  iState  whether  or  not  the  *^ Roanoke"  was  in 
any  danger  at  any  time  from  the  '^ Santa  Clara,"  from 
the  navigation  of  the  ''Santa  Clara"? 

A.  She  was  in  danger  of  being  run  over. 

Q.  State  just  exactly  what  the  facts  were  in  re- 
gard to  that;  just  what  happened? 

A.  We  steered  for  the  steam  w^histle  sound  of  the 
**  Roanoke." 

Q.  Who  was  at  the  wheel  of  the  ''Santa  Clara"? 

A.  I  was  at  the  wheel  myself. 

Q.  Go  ahead. 

A.  And  we  had  a  starboard  helm  on  her  and  the 
"Roanoke"  gave  us  a  wrong  whistle,  a  towboat 
whistle,  that  is  two  long  whistles  and  a  short  one. 
She  blew  that  whistle  twice  by  mistake,  I  think. 
We  thought  it  was  a  tug  and  steered  for  it,  and  we 
got  the  "Roanoke"  in  sight.  I  had  a  starboard 
helm  on  her.  The  "Roanoke"  was  on  the  port  bow 
of  us.    If  we  run  with  that  helm  starboard  we  were 
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bound  to  run  her  over  in  about  five  minutes,  less 
than  that,  two  and  a  half  minutes;  two  minutes.  So 
when  we  got  in  sight  of  her,  a  short  distance  froni' 
us,  and  I  seen  her  and  the  orders  came  from  the 
bridge  ^^hard  astarboard,"  right  away  to  keep  clear 
of  her  and  we  got  clear  of  her  just  in  time. 

Q.  Well,  just  before  you  got  the  order  hard  astar- 
board— 

A.  (Intg.)  I  started  to  move  my  wheel  just  at 
the  time  the  [160 — 8]  captain  gave  the  orders  be- 
cause I  seen  the  vessel  just  a  second  ahead  of  him. 

Q.  Then  the  fact  is  you  anticipated  his  order  by 
the  slightest — 

A.  (Intg.)     I  expected  his  order  to  come. 

Q.  And  you  started  to  move  your  helm'  just  a  little 
bit  before  you  got  the  order?        A.  Yes,  sir. 

Q.  What  was  done  in  picking  up  the  ^^Eoanoke"? 

A.  The  *^ Roanoke"  lowered  a  boat  with  two  men 
in  it  and  brought  a  heaving  line  on  board  and  by 
the  small  rope  we  hauled  on  board  the  hawser  con- 
nected out  of  three  different  parts,  ropes  and  wire 
and  the  last  part  was  the  chain  of  the  *' Roanoke." 

Q.  The  cable  of  the  ^^ Roanoke"? 

A.  The  anchor  cable,  yes,  sir.  Next  to  it  was  wire 
and  to  the  wire  was  1/2  inch  rope. 

Q.  Which  anchor  chain  was  it,  do  you  know?  If 
you  do  not  know  say  so. 

A.  I  am  not  sure.    I  think  it  was  the  starboard. 

Q.  Did  you  see  that  cable  from  the  bow  of  the 
''Roanoke"? 

A.  No,  sir,  the  '^ Roanoke,"  we  just  took  the  ^ 
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incli  rope  on  board;  the  wire  was  connected  next  to 
it  and  the  crew  of  the  ^'Roanoke"  was  pulling  out 
the  chain  part  of  it;  not  much  of  it. 

Q.  What  I  mean  is,  the  chain  cable  from  the 
'^Boanoke"  lead  from  the  bow  of  the  ^* Roanoke"? 

A.  Fromi  the  bow  of  the  '^Roanoke." 

Q.  How  many  anchors  did  the  *' Roanoke''  have 
down  at  the  time?        A.  One  anchor. 

Q.  Did  the  '^ Santa  Clara"  have  any  suitable  haw- 
sers on  board  for  towing,  any  suitable  apparatus  on 
board  for  towing?        A.  None  at  all.     [161 — ^9] 

Q.  The  '^Roanoke"  then  w^as  taken  in  tow  by  the 
^'Santa  Clara"?        A.  Yes,  sir. 

Q.  And  what  did  the  ^* Santa  Clara"  then  do? 

A.  The  ^^ Santa  Clara"  headed  her  for  Port  Har- 
ford. 

Q.  During  the  time  that  you  were  taking  the  *^  Ro- 
anoke" in  tow  state  whether  or  not  you  saw  any 
other  vessel  there? 

A.  I  saw  a  gray-painted  steam  schooner  making 
to  the  '^ Santa  Clara"  shift  its  course. 

Q.  And  how  long  did  she  stay  there,  this  gray 
schooner? 

A.  She  was  under  way  and  she  just  shifted  her 
course  and  cleared  a  collision. 

Q.  After  the  '^Roanoke"  was  taken  in  tow  what 
did  the  '^Santa  Clara"  then  do? 

A.  She  then  towed  her  to  Port  Harford  during  the 
night. 

Q.  And  what  time  did  she  arrive  off  Port  Harford? 

A.  She  arrived  there  about — she  arrived  off  Port 
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Harford  some  time  around  4  o'clock  in  the  morning. 

Q.  State  whether  or  not  you  were  on  watch  at  the 
time  she  arrived  off  there. 

A.  I  just  went  off  watch  when  she  arrived  off  Port 
Harford. 

Q.  And  you  went  off  watch  at  4  o'clock,  did  you 
say,  in  the  morning  of  the  11th?        A.  Yes,  sir. 

Q.  And  when  you  got  up  in  the  morning  did  you 
see  the  ''Roanoke"? 

A.  I  seen  the  ''Roanoke"  lying  to  anchor  in  Port 
Harford. 

Q.  I  will  ask  you  to  look  at  the  libel  for  salvage 
in  this  case  and  state  w^hether  or  not  the  persons 
named  in  the  libel  as  libelants  were  members  of  the 
crew  of  the  "Santa  Clara"  on  April  the  10th  and  the 
11th  at  the  time  that  the  "Roanoke"  was  taken  in 
tow  by  the  ' '  Santa  Clara. ' '     [162—10] 

Mr.  SOOY. — I  object  to  that  as  calling  for  the 
conclusion  of  the  witness,  and  further  as  not  the  best 
evidence. 

Mr.  WALL. — ^He  was  a  member  of  the  crew  him- 
self and  knows  whether  these  people  were  members 
of  the  crew  from  his  own  personal  knowledge. 

Mr.  SOOY. — Is  there  any  dispute  here  as  to  the 
members  of  the  crew? 

Mr.  WALL. — You  deny  on  information  and  belief 
that  certain  people  were  members.  The  only  one  I 
know  of  that  there  is  any  question  about  is  this  fel- 
low Havness. 

Mr.  SOOY. — There  are  four  or  five  there  that  we 
have  no  record  of. 
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Mr.  WALL. — According  to  Mr.  Doe's  testimony  it 
was  this  fellow  Havness  and  Staly,  but  if  we  can 
agree  that  these  people  were  members  of  the  crew — 

Mr.  SOOY. — There  was  some  doubt  as  to  those. 

Mr.  WALL. — I  do  not  want  you  to  agree  as  to 
Havness  and  Haly  and  Staly  because  I  am  not  sure 
of  them'  myself.  They  signed  the  power  of  attorney, 
but  I  have  not  verified  the  facts. 

Mr.  SOOY.— We  can  get  at  the  facts. 

Mr.  WALL. — Q.  Read  the  names  and  say  whether 
or  not  they  were  members  of  the  crew  of  the  *' Santa 
Clara"  on  the  10th  and  11th  of  last  April  at  the  time 
the  *^ Santa  Clara"  picked  up  the  '* Roanoke"  and 
towed  her  up  to  Port  Harford.  If  there  are  any  of 
them  that  you  do  not  know,  say  no.  Oskar  Johan- 
sen?        A.  He  was  on  board. 

Q.  H.  Meislahn?        A.    He  was  on  board. 

Q.  P.  Cain?        A.  He  was  on  board. 

Q.  F.  G.  Palmer,  that  is  yourself? 

A.  Yes,  sir.     [16^-11] 

Q.  George  K.  Bekker?        A.  He  was  on  board. 

Q.  C.  Christensen?        A.  He  was  on  board. 
,    Q.  A.  Johnsen?        A.  He  was  on  board.  * 

;Q.  A.  C.  Andersen?        A.  He  was  on  board.        * 

Q.  E.  Andersson?        A.  He  was  on  board. 

Q.  H.  Andreasen?        A.  He  was  on  board. 

iQ,  A.  Fraser  ?        A.  I  know  him. 

Q.  O.  Havness?  A.  I  would  not  swear  to  that 
man. 

Q.  M.  Staly?        A.  He  was  on  board. 

Q.  M.  Haly?        A.  That  is  the  ^ame  man.  ^ 
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Q.  That  is  the  same  man  as  M.  Staly? 
A.  Yes,  sir.  , 

;Q.  W.  Kremer?        A.  Yes,  sir. 
Q.  V.  Matson?        A.  He  was  on  board. 
Q.  J.  Kotcharin?        A.  Yes,  sir. 
iQ.  C.  Gibson?        A.  He  was  on  board. 
Q.  A.Sjogren?        A.  He  was  on  board. 
Q.  B.  Frankel?        A.  Yes,  sir. 
Q.  K.  G.  Clark  ?        A.  He  was  on  board. 
Q.  A.  S.  Caskey?        A.  He  was  on  board. 
Q.  S.  B.  Nilsen?        A.  He  was  on  board. 
'Q.  George  M.  Reed?        A.  He  was  on  board. 
iQ.  G.  W.  Jacobs?        A.  Yes,  sir. 
Q.  A.  Disber?        A.  He  was  on  board. 
Q.  J.  E.  Johnson?        A.  Yes,  sir. 
Q.  W.  E.  Pitts?        A.  He  was  on  board. 
;Q.  G.  Drew?        A.  Yes,  sir. 
Q.  A.  G.  Clarke?        A.  Yes,  sir. 
iQ.  J.  Martin?        A.  Yes,  sir. 
•Q.  E.  Andrews  ?        A.  Yes,  sir. 
Q.  J.  Pitts?        A.  Yes,  sir.     [164^12] 
Q.  And  R.  Tennant?        A.  Yes,  sir. 
Mr.  WALL.— That  is  all. 

Cross-examination. 

Mr.  SOOY.— Q.  Where  was  the  '^Santa  Clara" 
on  the  coast  of  California  when  she  received  the  mes- 
sage from  Mr.  Doe  to  go  to  the  *' Roanoke"? 

A.  She  was  about  a  short  while  off  from  Port  Har- 
ford. 

Q.  And  how  far  is  Port  Harford  from  Point 
Argnello?        A.  It  is  about  40  miles. 
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Q.  Wthat  time  did  you  receive  your  message  from 
Mr.  Doe? 

Mr.  WALL. — If  the  witness  knows. 

Mr.  SOOY.--Q.  If  you  know? 

A.  Well,  about  11  or  half  past  10  in  the  morning. 

Q.  About  11  or  half -past  10  in  the  morning? 

A.  Yes,  sir. 

Q.  Of  April  the  10th? 

A.  Yes,  sir,  April  10th. 

Q.  And  how  long  did  it  take  the  *' Santa  Clara" 
to  go  from  Port  Harford — off  Port  Harford  to  Point 
Arguello  where  the  ^^Eoanoke"  was  ? 

A.  About  6  hours. 

Q.  About  6  hours?        A.  Yes,  sir. 

Q.  Did  you  run  under  a  full  head  of  steam  ? 

A.  We  run  under  the  full  head  of  steam ;  not  all 
the  time,  we  slowed  down  sometimes  on  account  of 
the  fog. 

Q.  Yes,  but  how  much  of  the  time  were  you  slowed 
down  ? 

A.  We  did  not  slow  down  until  we  hear  her  steam 
whistle. 

iQ.  The  steam  whistle  of  the  ^* Roanoke''  do  you 
mean?        A.  Yes,  sir. 

iQ.  And  how  far  were  you  from  the  *^ Roanoke" 
when  you  first  heard  her  whistle  ? 

A.  Well,  she  has  got  a  strong  whistle. 

Q.  Approximate  it,  Mr.  Palmer? 

A.  About  7  or  8  miles.     [165— la] 

Q.  So  that  from  Port  Harford  to  the  time  when 
you  were  within  7  or  8  miles  of  the  ^^ Roanoke"  you 
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did  not  slow  down  at  all,  did  you;  you  ran  right 

along?        A.  We  ran  right  along. 

Q.  Usual  course  of  speed?        A.  Yes,  sir. 

iQ.  You  were  at  the  wheel,  were  you,  from  half- 
past  10? 

A.  I  was  at  the  wheel  from  10  to  12. 

Q.  Prom  10  to  12? 

A.  No,  sir,  I  was  below. 

Q.  Were  you  on  duty  at  all?  i 

A.  I  was  on  duty  in  the  afternoon.  I 

Q.  At  what  time  ? 

A.  Prom  two  to  four  and  from  five  to  six. 

Q.  You  were  on  duty  from  two  to  four  and  from 
five  to  six?        A.  Yes,  sir. 

Q.  So  that  you  were  at  the  wheel  when  you  heard 
the  whistle  of  the  ^'Roanoke"?        A.  Yes,  sir. 

Q.  How  far  were  you  from  the  ** Roanoke"  when 
you  first  saw  her? 

A.  Only  somewheres  about  150  or  200  feet. 

iQ.  And  you  could  not  see  her  before  that  time  ? 

A.  We  could  not  see  her. 

Q.  What  speed  were  you  under  at  the  time  you 
saw  her?        A.  Six  to  7  miles. 

Q.  Six  to  seven  miles?        A.  Yes,  sir. 

Q^  And,  then,  as  I  understand,  your  testimony,  as 
soon  as  you  saw  her  you  threw  your  wheel  hard  over 
to  starboard? 

A.  I  threw  my  wheel  hard  over  to  port. 

Q.  And  what  did  you  expect  to  do  by  throwing 
your  wheel  over  to  port  ?  What  way  did  you  expect 
to  go,  on  which  side  of  the  *' Roanoke"? 
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A.  Can  I  explain? 
Q.  Yes. 

A.  I  had  the  wheel  starboard,  and  if  we  put  the 
wheel  to  port  we  call  it  starboard;  that  is  the  style 
[166 — 14]  of  seamen.  I  moved  my  wheel  star- 
board, the  ship  had  to  turn  to  port  then.  The  ship 
went  to  port  when  the  '^Eoanoke"  came  in  sight  on 
the  port  bow  about  three  points — three  or  four  points 
on  the  port  bow.  This  ^^S'anta  Clara"  was  swing- 
ing to  port  at  the  same  time,  so  I  seen  the  ship  and  I 
heard  the  captain  say,  here  is  the  ^'Roanoke";  at 
the  same  time  I  expected  him  to  give  me  the  order  to 
port,  to  make  the  ship  swing  starboard,  and  I  give 
her  port  about  a  second  ahead  before  the  captain 
gave  me  the  orders. 

Q.  You  were  going  down  the  coast,  were  you  not, 
on  the  ^^ Santa  Clara"?        A.  Yes,  sir. 

Q.  So  that  when  you  threw  your  wheel  hard  to 
port,  or  hard  to  starboard — 

A.  (Tntg.)     Hard  to  port. 

Q.  (Contg.)  When  you  threw  it  hard  to  port  you 
expected  to  keep  on  the  ocean  side  of  the  ** Roan- 
oke"? 

A.  To  keep  out  to  sea  of  the  ** Roanoke." 

Q.  How  far  were  you  from  the  coast  line  at  the 
time  you  saw  the  '*  Roanoke  "9 

A.  Well,  it  was  not — we  was  not  any  farther  than 
fhe  *^ Roanoke." 

Q.  How  far  is  that  ? 

A.  A  mile  and  a  half,  or  a  mile  and  three-quarters 
in  my  judgment.  ^ 
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Q.  Were  you  m  the  regular  path  of  vessels  that 
ply  between  San  Francisco,  Los  Angeles  and  San 
Pedro?        A.  I  have  been  on  that  run. 

Q.  I  am  speaking  now  on  this  particular  day. 
Were  you  right  in  the  pathway  of  the  vessels  that  come 
up  and  go  down? 

A.  We  were  inside  of  the  course  of  the  vessels. 

Q.  You  w^ere  inside  of  the  course  of  the  vessels? 

A.  Yes,  sir,  about  %  or  three-quarters  of  a  mile 
inside. 

Q.  Inside  the  course  of  the  vessels  that  ply  be- 
tween San     [167 — 15]     Prancisco  and  San  Diego? 

A.  Yes,  sir. 

Q.  You  then  must  have  put  your  helm  to  star- 
board before  you  saw  the  '^Roanoke,"  after  you 
heard  her  whistles. 

A.  I  had  starboard  orders  before  to  head  up  for 
the  whistle. 

Q.  You  had  starboard  orders  to  head  up  for  the 
whistle?        A.  Yes,  sir. 

Q.  So  that  by  putting  your  helm  to  starboard  after 
you  received  these  orders  to  head  up  for  the  ves- 
sel you  had  run  a  half  or  three-quarters  of  a  mile 
closer  to  the  coast  than  you  would  have  gone  if  you 
had  proceeded  right  on  your  way? 

A.  That  did  not  make  much  difference,  because 
the  orders  of  starboard  came  a  few  minutes  before 
the  order  of  port. 

Q.  It  did  not  make  much  difference? 

A.  No,  sir. 
>    Q.  I  understand  the  '^  Santa  Clara"  was  one-half 
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or  three-quarters  of  a  mile  nearer  the  coast  than 
she  would  have  been  if  she  had  not  run  to  pick  up 
this  vessel?        A.  Yes,  sir. 

Q.  Was  there  any  wind  that  day,  Mr.  Palmer? 

A.  There  was  a  northwest,  a  westerly  wind. 

Q.  And  what  was  the  velocity  of  the  wind,  do  you 
know?        A.  Coming  wind,  ordinary  wind. 

Q.  Just  an  ordinary  wind?        A.  Yes,  sir. 

Q.  Was  the  sea  choppy? 

A.  The  sea  w^as  just  ordinary;  a  little  choppy. 

Q.  Was  there  any  ground  swell  running? 

A.  There  is  always  a  groimd  swell  running. 

Q.  There  is  always  a  ground  swell  on  the  coast 
between  San  Francisco  and  San  Pedro? 

A.  Yes,  sir. 

Q.  All  up  and  down  the  coast? 

A.  Yes,  sir,  almost;  more  or  less. 

Q.  Sometimes  those  ground  swells  are  very  vio- 
lent, are  they     [168—16]     not? 

A.  They  are  very  heavy. 

Q.  At  ordinary  times  just  the  ordinary  condition 
of  the  sea  known  to  seamen  as  ground  swells? 

A.  It  depends  on  the  wind. 

Q.  This  day  was  not — there  was  not  on  this  day 
any  strong  movement  of  the  water,  was  there? 

A.  No,  sir. 

Q.  Just  the  same  as  ordinary  weather? 

A.  Yes,  sir,  except  the  fog. 

Q.  So  that  the  only  unnatural,  or  I  would  say  the 
only  abnormal  condition  of  the  weather  at  that  time 
was  the  fog.     That  is  true? 
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A.  The  fog  and  the  distance  offshore. 

Q.  I  understand.  I  am  speaking  about  the 
weather  now?        A.  Yes,  sir,  the  fog. 

Q.  That  is  the  only  thing  that  bothered  you  at 
all,  is  it  not? 

A.  That  is  the  thing  that  bothered  us. 

Q.  If  it  had  not  been  for  the  fog  why  you  could 
have  gone  right  to  this  vessel  easy,  could  not? 

A.  Yes,  sir.  ■■'^^  ■' 

Q.  So  that  the  fog  was  the  only  condition  of  the 
weather  that  bothered  you  at  all,  was  it  not,  at  that 
time? 

A.  The  fog  and  the  undertow  bothered  us  a  little. 

Q.  I  understand.  I  am  speaking  about  the  con- 
dition of  the  weather  now? 

A.  You  count  undertow  to  the  weather? 

Q.  No,  I  am'  just  speaking  about  the  weather;  the 
only  condition  of  the  weather  that  bothered  you  at 
all  in  picking  up  the  '^ Roanoke"  was  the  fog.  That 
is  true?        A*.  Yes,  sir. 

Q.  Was  that  an  exceptional  thick  fog,  Mr. 
Palmer? 

A.  It  was  an  exceptional  thick  fog. 

Q.  Was  it  any  thicker  on  that  day  than  at  other 
times  when  you  passed  there?     [169 — 17] 

A.  It  was  the  thickest  I  had  that  spring. 

Q.  Did  you  ever  see  it  as  thick  as  that  before? 

A.  Yes,  sir,  oh  yes. 

Q.  Was  there  any  excitement  on  board  the  *^  Santa 
Clara"?        A.  How  do  you  mean? 

Q.  Was  there  any  excitement  among  the  officers 
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or  the  crew  of  the  ^^ Santa  Clara"? 

A.  Not  particularly. 

Q.  There  was  no  excitement?        A.  No,  sir. 

Q.  There  was  not  any  quick  or  hurried  orders 
given?        A.  Except  the  helm  orders. 

Q.  That  is  the  only  thing?        A.  Yes,  sir. 

Q.  Did  the  captain  tell  the  crew  to  stand  by  and 
lower  aw^ay  boats? 

A.  To  stand  by  and  take  the  hawser  of  the  ''Ro- 
anoke." 

Q.  That  was  the  only  order  given  other  than  the 
order  to  port  the  helm? 

A.  That  is  the  only  order,  to  stand  by  and  take 
the  hawser. 

Q.  Did  the  members  of  the  crew  of  the  ''Santa 
Clara"  expect  to  stand  by  and  take  up  this  line  from 
the  "Roanoke"?        A.  That  is  all  they  did. 

Q.  That  is  all  they  did?        A.  Yes,  sir. 

Q.  The  line  from  the  "Roanoke,"  as  I  understand 
it  w^as  delivered^ — there  w^as  a  hand  line,  is  that  what 
you  call  it  ?        A.  Heaving  line. 

Q.  A  heaving  line  was  given — ^first  a  working 
boat  was  lowered  from  the  "Roanoke"? 

A.  Yes,  sir. 

Q.  And  in  this  working  boat  were  two  men? 

A.  Two  men  and  one  officer. 

Q.  And  one  officer?        A.  Yes,  sir. 

Q.  Wlio  was  that,  the  mate? 

A.  I  think  it  was  the  second  mate;  I  am  not  sure. 
[170—18] 

Q.  And  they  were  given  a  heaving  line,  and  they 
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took  this  heaving  line  to  the  side  of  the  ^' Santa 

Clara  "  ?        A.  To  the  stem  of  the  ' '  Santa  Clara. ' ' 

Q.  To  the  stern?        A.  Yes,  sir. 

Q.  On  which  side?        A.  On  the  port  side. 

Q.  And  then  the  crew  of  the  ^^Santa  Clara"  took 
this  hand  line,  did  they?        A.  Yes,  sir. 

Q.  And  then  with  this  hand  or  heaving  line  they 
drew  in  the  main  hawser? 

A.  They  pulled  in  the  main  hawser. 

Q.  They  pulled  in  the  main  hawser? 

A.  Yes,  sir. 

Q.  And  then  they  made  that  hawser  fast  to  the 
bitts?        A.  To  the  bitt. 

Q.  On  her  stern  ?        A.  Yes,  sir. 

Q.  And  they  took  a  turn  around  these  bitts,  did 
they? 

A.  Yes,  sir,  one  bitt — ^two  bitts.  They  made  the 
main  hawser  fast  to  the  port  bitt  and  put  the  lash- 
ing through  from  the  starboard  bitt  to  the  chock. 

Q.  About  how  much  line  did  you  have  bent  on  to 
the  '^ Roanoke"? 

A.  We  had  40  fathoms  of  12-inch. 

iQ.  48  fathoms  of  12-inch?        A.  About  40. 

Q.  That  would  be  how  much;  how  many  feet? 

A.  40  fathoms;  that  would  be  40  times  6,  240  feet. 

Q.  And  then  the  ^^  Santa  Clara"  proceeded  to  tow 
the  ^^ Roanoke,"  did  she?        A.  Yes,  sir. 

Q.  Now,  which  anchor  did  the  ** Roanoke"  have 
down  when  you  saw  her? 
A.  The  starboard  anchor,  I  think. 
;Q.  Just  one  anchor?        A.  Just  one  anchor. 
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Q.  Do  you  know  how  many  feet  of  water  there 
were  under  the  *' Roanoke"  at  that  time? 

A.  About  GO  feet — it  was  more  than  that,  about 
60  to  100  feet.     [171—19] 

Q.  As  a  matter  of  fact,  it  might  be  a  little  deeper 
than  100  feet?        A.  Yes,  sir,  it  might  be. 

Q.  Were  there  any  soundings  taken  there  at  that 
time? 

A.  No  soundings  taken,  not  on  board  the  ''Santa 
Clara." 

Q.  You  do  not  know  whether  they  took  any  on 
board  the  ''Roanoke,"  do  you?        A.  No,  sir. 

Q.  How  far  was  the  "Roanoke"  from'  the  first 
land;  that  is,  I  mean,  how  far  was  she  from  the  line 
of  the  beach?        A.  To  the  nearest  land? 

Q.  Yes,  the  nearest  land? 

A.  She  was  about  three-quarters  of  a  mile  to  a 
mile  of  the  rocks. 

Q.  Three-quarters  of  a  mile  to  a  mile  from  the 
rocks?        A.  Yes,  sir. 

Q.  And  how  much  water  was  there,  if  you  know, 
one-half  a  mile  inshore  from  the  "Roanoke"? 

A.  There  is  supposed  to  be  five  fathoms. 

Q.  That  would  be  30  feet? 

A.  Oh,  half  a  mile  inside  it  would  not  be  more  than 
three  to  five  fathoms. 

Q.  That  would  be  18  to  30  feet  of  water? 

A.  Yes,  sir,  six  feet  to  a  fathom. 

Q.  How  much  closer  could  the  "Roanoke"  have 
gone  to  the  shore  before  her  bottom  would  strike 
the  bottom  of  the  sea? 
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A.  Slie  could  not  go  much,  more  than  about  one- 
half  a  mile  to  the  northward. 

Q.  How  much  could  she  have  gone  to  the  east- 
ward?       A.  About  the  same  amount. 

Q.  About  half  a  mile?        A.  Yes,  sir. 

Q.  Do  you  know  how  heavy  the  anchor  of  the 
** Roanoke"  is,  her  stern  anchor? 

A.  No,  sir,  that  I  do  not. 

Q.  How  long  did  it  take  the  ^^Boanoke"  to  weigh 
her  anchor  [172 — 20]  after  you  had  the  line  bent 
on  to  her?        A.  About  15  minutes. 

Q.  So  that  after  she  had  weighed  her  anchor 
then  you  proceeded  to  tow  her,  the  *^ Santa  Clara" 
did? 

A.  After  she  had  weighed  her  anchor  the  '^  Santa 
Clara"  proceeded  to  tow  her. 

Q.  And  how  long  were  you  from  the  time  she 
weighed  her  anchor  until  you  arrived  at  Port  Har- 
ford? 

A.  She  arrived  sometime  between  4  and  8  in  the 
morning. 

Q.  Between  four  and  eight  in  the  morning? 

A.  Yes,  sir,  on  my  watch  below. 

Q.  And  you  had  the  line  bent  on  her  at  what  time? 

A.  Quarter  to  six,  or  half -past  five. 

Q.  In  the  afternoon?        A.  Yes,  sir. 

Q.  And  at  a  quarter  to  four  the  next  morning  she 
was  close  to  Port  Harford? 

A.  Not  inside,  outside  Port  Harford  cruising  back 
and  forth  waiting  for  daylight. 

Q.  Now,  Mr.  Palmer,  when  did  you  go  off  duty 
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again,  at  six  o'clock  in  the  afternoon? 

A.  I  went  off  duty  from  six  to  12. 

Q.  And  when  did  you  go  on  again? 

A.  From  12  to  4. 

Q.  From  six  o'clock  to  12  o'clock  what  did  you  do? 

A.  I  had  my  watch  below,  slept. 

Q.  You  went  to  sleep,  did  you?        A.  Yes,  sir. 

Q.  Did  you  sleep    comfortably?    There  was  not 
anything  to  disturb  your  slumber,  was  there? 

A.  They  did  not  wake  me  up. 

Q.  I  say  you  sleep  peacefully,  the  same  as  you  do 
on  the  ordinary  run? 

A.  Except  the  fog  whistle  kept  me  awake.     They 
had  to  blow  the  fog  whistle  every  minute. 

Q.  Every  minute  they  blew  the  fog  whistle? 

A.  Yes,  sir. 

Q.  They  do  that  on  the  ordinar}^  run? 

A.  We    had    to    shift     [173—21]     the    whistle. 
We  blew  a  tug  whistle,  just  like  a  towboat. 

Q.  Other  than  that  there  was  nothing  to  disturb 
your  slumber,  was  there? 

A.  Nothing  besides  the  whistle. 

Q.  You  did  not  wake  up  at  all,  did  you,  after  you 
went  asleep? 

A.  Oh,  sure,  I  woke  up  from'  the  fog  whistle  once 
in  a  while. 

Q.  But  you  slept  peacefully,  did  you? 

A.  Yes,  sir. 

Q.  Did  the  ** Santa  Clara"  put  into  Port  Harford 
with  the  '^Roanoke"? 

A.  Yes,  sir,  she  put  in  in  the  morning  between 
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four  and  eight.    I  was  below  again. 

Q.  Just  as  soon  as  daylight?        A.  Yes,  sir. 

Q.  Did  you  turn  in  at  four  o'clock? 

A.  I  turned  in  at  four  o'clock. 

Q.  Did  you  go  to  sleep  again?        A.  Yes,  sir. 

Q.  And  you  slept  how  long? 

A.  To  a  quarter  past  seven. 

Q,  Until  a  quarter  past  seven  in  the  morning? 

A.  Yes,  sir. 

Q.  And  what  time  did  the  '^ Santa  Clara"  put  into 
Port  Harford  ?        A.  About  that  time. 

Q.  A  quarter  past  seven  ?        A.  About  seven. 

Q.  About  seven  o'clock?        A.  Yes,  isir. 

Q.  It  did  not  get  light  enough  to  put  in  before 
that?        A.  No,  sir. 

Q.  Did  these  men  that  got  into  this  working  boat 
from  the  ''Roanoke"  have  any  difficulty  in  getting 
from  the  ''Roanoke"  over  to  the  "Santa  Clara"? 

A.  They  had  no  difficulty  in  getting  over,  but  they 
had  difficulty  in  getting  on  again ;  that  is  the  worse, 
hoisting  the  boat  up. 

Q.  But  they  had  no  difficulty  in  getting  over  to 
your  vessel?        A.  No,  sir. 

Q.  At  no  time  was  there  any  danger  of  the  work- 
ing boat  being  swamped,  was  there,  or  anything  of 
that  kind?  A.  No,  sir,  [174 — 22]  there  was  no 
danger  of  being  swamped. 

Q.  In  other  words,  that  boat  could  live  there  in 
those  waters  all  right,  could  it,  without  any  diffi- 
culty?       A.  It  could  in  that  sea. 

Q.  If  you  had  been  in  that  row-boat  you  would 
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not  have  felt  you  were  in  any  danger,  would  you, 

Mr.  Palmer?        A.  No,  sir,  I  would  not. 

Q.  Now,  Mr.  Palmer,  would  you  say  that  the 
^* Roanoke"  was  in  greater  danger  at  that  particular 
place  on  that  particular  day  than  she  would  have 
been  in  if  she  were  in  San  Francisco  Bay,  if  there 
was  just  as  heavy  a  fog  in  San  Francisco  Bay  as 
there  was  in  that  particular  place  on  that  day? 

A.  Oh,  yes. 

Q.  You  say  she  was  in  greater  danger? 

A.  Yes,  sir. 

Q.  Why  do  you  say  that? 

A.  Because  if  it  should  have  started  to  blow  her 
anchor  would  not  have  been  no  good. 

Q.  I  am  assuming  now  there  was  no  wind,  which 
you  have  testified  to,  merely  an  ordinary  wind;  as- 
sume that  ordinary  wind  was  in  San  Francisco  Bay 
and  the  same  fog,  would  you  say  the  ^^ Roanoke"  was 
in  greater  danger  in  the  bay,  or  in  greater  danger 
down  there? 

A.  Down  there.    The  wind  might  spring  up. 

Q.  I  am  not  speaking  about  whether  the  wind 
might  spring  up? 

A.  On  account  of  passing  vessels. 

Q.  Would  you  not  have  passing  vessels  in  the  bay 
here? 

A.  But  the  ship  in  the  bay  would  not  be  laying  in 
a  place  she  had  no  business. 

Q.  I  am  speaking — I  am  assuming  the  vessel  was 
lying  in  the  bay,  in  the  stream,  and  there  was  a  thick 
fog  and  the  same  amount  of  wind  you  had  on  that 
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day,  where  would  you  say  there     [175 — 23]     would 

be  the  greatest  danger? 

A.  On  Point  Arguello,  on  account  of  the  vessels 
passing  by  getting  off  their  course. 

Q.  Not  as  many  vessels  would  be  passing  by  there 
as  in  the  bay? 

A.  There  was  a  good  position  for  them  here. 

Q.  Are  you  a  regular  officer?        A.  No,  sir. 

Q.  Would  not  there  be  more  vessels  coming  by 
here  than  off  Point  Arguello? 

A.  They  would  not  be  able  to  get  off  their  course 
here. 

Q.  I  am  assuming  now  that  the  ^'Roanoke"  would 
be  anchored  in  the  stream  in  the  bay  here  in  a  heavy 
thick  fog,  in  the  heaviest  kind  of  thick  fog  and  with 
the  same  amount  of  wind  you  had  down  there  on 
that  day,  would  you  not  say  the  '' Roanoke"  would 
be  more  liable  to  be  hit  in  San  Francisco  Bay  than 
she  would  down  there?        A.  No,  sir. 

Q.  Why? 

A.  Because  there  is  a  better  anchor  place  here; 
they  are  supposed  to  be  in  anchor  place. 

Q.  I  understand.  Suppose  she  was  not  anchored 
in  that  place,  supposed  the  anchor  was  not — 

A.  (Intg.)     You  mean  in  case  of  accident? 

Q.  Yes. 

A.  She  would  be  in  just  as  much  danger. 

Q.  Would  you  not  say  in  more  danger? 

A.  In  Frisco  Bay? 

Q.  Yes?  ^ 
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A.  No,  sir,  I  would  keep  her  whistling  as  well  as 
down  there. 

Q.  Suppose  a  vessel  in  thick  fog  lost  her  tail  shaft 
off  Goat  Island  and  had  to  drop  anchor  right  there, 
would  you  not  say  she  would  be  in  great  danger? 

A.  Yes,  sir. 

Q.  You  say  she  would  be  in  great  danger? 

A.  Yes,  sir. 

Q.  There  are  a  great  many  more  vessels  pass- 
ing her  in  San  Francisco  Bay  than  would  pass  her 
at  Point  Arguello  ?    [176—24] 

A.  Yes,  sir,  there  are  more  vessels,  small  kind,  too. 

Q.  She  would  be  in  greater  danger  so  far  as  pass- 
ing vessels  are  concerned  in  the  bay  than  she  would 
be  at  Point  Arguello?        A.  Yes,  sir. 

sQ.  Now,  then,  the  reason  you  say  the  '^Roanoke" 
was  in  great  danger  is  because  a  wind  was  liable  to 
spring  up?        A.  Yes,  sir. 

Q.  And  because  she  would  be  liable  to  be  struck 
by  passing  vessels?        A.  Yes,  sir. 

Q.  Those  are  the  only  two  reasons? 

A.  Yes,  sir,  and  the  tide. 

Q.  The  wind  and  passing  vessels  are  the  only 
things  that  made  that  vessel  be  in  a  dangerous  posi- 
tion, otherwise  if  the  wind  did  not  spring  up  the 
anchor  would  hold? 

A.  I  don't  know  if  she  had  good  anchor  ground 
there. 

Q.  But  the  anchor  had  held  her? 

A.  It  might  of  for  a  while. 

Q.  Well,  the  anchor  had  for  several  hours. 
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A.  Yes,  sir.  ,   _ 

Q.  She  had  not  dragged  her  anchor  at  all? 

Mr.  WALL. — ^How  does  he  know? 

A.  I  do  not  know.  ■  • 

Mr.  SOOY. — Q.  She  had  only  one  anchor? 

A.  Yes,  sir. 

Q.  Yon  are  familiar  with  the  w^hole  coast  line, 
Mr.  Palmer,  from  San  Francisco  to  San  Pedro,  are 
you  not?        A.  To  San  Diego. 

Q.  Now,  I  will  show  you  Libelants'  Palmer  Ex- 
hibit 1 — ^by  the  way,  Mr.  Palmer,  you  have  testified 
that  the  beach  there  at  Point  Arguello  is  rocky? 

A.  Yes,  sir. 

Q.  You  have  testified  that  there  are  three  rocks 
off  Point  [177 — 25]  Arguello  that  are  always  to 
be  seen  by  passing  vessels?        A.  Yes,  sir. 

iQ.  Did  you  see  them  on  this  occasion  ? 

A.  No,  sir. 

Q.  Not  on  this  occasion?        A.  No,  sir. 

Q.  But  on  other  occasions  you  have  seen  them, 
have  you?        A.  Yes,  sir. 

Q.  "What  is  the  difference  between  the  coast  line 
at  Point  Arguello  and  other  places  along  the  coast 
there  for  four  or  five  or  six  miles  each  way? 

A.  Four  or  five  or  six  miles  away  is  more  sandy 
beach. 

Q.  Up  towards  Surf  is  very  sandy,  is  it  not? 

A.  To  the  southern  part  of  Rocky  Point? 

Q.  From  Point  Arguello  north  to  Surf  it  gets 
more  sandy,  does  it  not,  the  closer  you  get  to  Surf? 

A.  Not  on  the  point. 
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Q.  But  the  closer  you  get  to  Surf  in  a  northerly 
direction  it  gets  more  sandy  ? 

A.  I  do  not  know  Surf. 

Q.  Now,  Surf  on  this  map  is  sandy. 

A.  I  do  not  know  Surf  at  all. 

Q.  Just  look  at  the  map  here.  Do  you  remember 
where  the  '*  Santa  Rosa"  went  ashore  some  years  ago  ? 

A.  Yes,  sir. 

Q.  That  is  at  Surf? 

A.  Yes,  sir,  that  is  Santa  Ynez.  I  do  not  know 
that  place;  we  go  by  rocks  and  points.  The  ships 
do  not  come  close  to  Santa  Ynez,  they  have  no  busi- 
ness there. 

Q.  But  the  further  north  you  go  it  gets  sandy, 
does  it  not,  this  beach  line  is  sandy? 

A.  It  is  rocks  and  sand. 

Q.  As  a  matter  of  fact,  is  it  not  all  sand  in  there  ? 

A.  I  do  not  know  how  this  beach  runs,  we  are  too 
far  off. 

Q.  But  you  do  know  at  Point  Arguello  it  is  a 
rocky  bluff  beach     [178—26]     there. 

A.  It  is  a  rocky  beach  and  rocks  out  in  the  water. 

Q.  Would  you  say  that  Point  Arguello  is  as  dan- 
gerous as  Point  Conception? 

A.  It  is  more  dangerous.     It  is  pointing  out  more. 

Q,  It  runs  further  out  in  the  water? 

A.  Yes,  sir. 

Q.  Point  Arguello  is  more  dangerous  than  Point 
Conception?        A.  Yes,  sir. 

Q.  Is  Point  Arguello  more  dangerous  than  Point 
Purisima?        A.  Yes,  sir. 
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Q.  If  a  vessel  is  broken  down  a  mile  and  a  half 
from  Purisima,  or  a  mile  and  a  half  from  Point  Ar- 
guello,  what  is  the  more  dangerous  place? 

A.  Point  Argnello. 

Q.  Why  ?        A.  It  is  more  steeper  and  rocks. 

Q.  Would  you  say  that  Point  Purisima  is  more 
dangerous  than  Point  Sal? 

A.  No,  Point  Sal  is  more  dangerous. 

Q.  Why? 

A.  Because  the  ship  has  its  regular  course  and 
never  steers  in  this  point  at  all. 

Q.  That  is  Point  Purisima? 

A.  The  ships  never  go  to  Point  Purisima;  they 
go  from  Point  Arguello  to  Port  San  Luis.  The 
smaller  ones  do,  but  the  bigger  vessels  steer  right 
up  to  Port  San  Luis. 

Q.  Is  Port  San  Luis  a  dangerous  point? 

A.  Yes,  sir. 

Q.  Is  Point  San  Luis  more  dangerous  than  Point 
Arguello?        A.  If  the  vessels  have  to  go  in. 

Q.  If  the  vessel  does  not  have  to  go  in? 

A.  She  would  keep  further  off. 

Q.  Suppose  she  does  keep  far  off,  take  vessels  like 
the  ^^ Roanoke"  or  the  ^^ Santa  Clara"? 

A.  They  are  close  sailing  vessels.     [179 — 27] 

Q.  They  hug  the  shore  in  their  regular  pathway? 

A.  Yes,  sir. 

Q.  And  for  vessels  in  their  regular  pathway  which 
is  the  most  dangerous  point  on  the  coast  of  Cali- 
fornia.    A.  The  point  sticking  out  more. 

Q.  I  say,  if  they  keep  off  that  point  the  regular 
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distance  where  is  the  most  dangerous  place  on  this 
coast  from  San  Francisco  to  San  Pedro,  the  most 
dangerous  place  on  the  whole  coast  line.  As  a  sea- 
man I  want  you  to  tell  me. 

A.  I  think  Point  Arguello  is  one  of  the  most  dan- 
gerous points. 

Q.  Which  is  the  most  dangerous  ? 

Mr.  WALL. — ^He  said  Point  Arguello  is  one  of  the 
most  dangerous  places. 

Mr.  SOOY. — Q.  I  want  to  get  his  idea  of  the  most 
dangerous  place  on  this  coast? 

Mr.  WALL. — From  San  Francisco  to  San  Pedro? 

Mr.  SOOY.— Q.  Yes. 

A.  Point  Conception  is  a  bad  point. 

Q.  That  is  the  worse? 

Mr.  WALL. — ^He  says  it  is  a  bad  point. 

A.  The  ships  have  to  look  out  for  it;  in  fact,  they 
have  to  look  out  all  the  time. 

Q.  As  a  matter  of  fact,  you  have  to  look  out  for 
all  of  them  up  and  down.        A.  Yes,  sir. 

Q.  One  place  is  as  bad  as  another  if  you  once  get 
on  shore? 

A.  No,  sir,  some  places  are  better,  better  beaches. 

Q.  At  Surf,  as  a  matter  of  fact,  there  is  nothing 
there  but  sand?        A.  Point  Surf? 

Q.  Yes.     A.  I  never  seen  it. 

Q.  You   know    where   the    ** Santa   Rosa''    went 
ashore?        A.  Yes,  sir. 

Q.  There  is  nothing  but  sand  there? 

A.  I  don't  remember  what     [180 — 28]     is  there. 

Q.  There  is  nothing  but  sand  at  Surf. 
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Mr.  WALL. — He  says  he  never  saw  it. 

A.  No  ships  go  in  there. 

Mr.  SOOY.— Q.  Would  you  say  that  if  the  ^^  Ro- 
anoke" had  gone  ashore  at  Point  Arguello  that  you 
would  have  a  better  opportunity  to  save  the  vessel 
than  you  would  have  if  she  went  ashore  at  Surf  ? 

A.  No,  sir,  I  would  say  she  has  more  chance  at 
Surf  than  she  has  at  Point  Arguello. 

Q.  Would  you  say  you  had  a  better  chance  of  sav- 
ing the  ^'Roanoke"  if  she  went  ashore  right  off  the 
Cliff  House  here,  that  is,  below  the  Cliff  House — say 
between  the  Cliff  House  and  16  mile  rock  on  that 
sandy  beach  there,  would  you  say  that  you  had  a 
better  chance  of  saving  the  vessel  if  she  went  on 
shore  at  Point  Arguello  than  at  the  Cliff  House? 

A.  Yes,  sir,  she  had  assistance  close. 

Mr.  WALL. — ^Q.  At  which  place  is  assistance 
near?        A.  At  this  point,  Cliff  House. 

Mr.  SOOY. — Q.  Assuming  that  the  ^'Roanoke" 
went  ashore  just  below  the  Cliff  House  on  that  sandy 
beach  could  you  get  her  off  easier  there  than  you 
could  off  Point  Arguello? 

A.  It  depends  if  she  went  on  the  sandy  beach  or 
went  on  the  rocks. 

Q.  I  say  suppose  she  went  on  that  sandy  beach 
there,  just  say  a  mile  below  the  Cliff  House  she  went 
on  that  sandy  beach,  would  you  say  that  would 
have  been  a  better  chance  of  recovering  the  vessel 
there  than  if  she  went  down  off  Point  Arguello? 

A.  Yes,  sir. 

Q.  Why? 


202  North  Pacific  Steamship  Company 

(Testiinony  of  P.  G.  Palmer.) 

A.  Because  the  vessel  lays  on  the  sandy  beach. 
It  depends  how  long  she  lays  on  that  sand,  if  she 
lays  too  [181 — 29]  long  they  are  nnable  to  tow 
her  off  and  she  will  sink  as  there  is  a  lot  of 
quicksand.  Here  alongside  of  20  minutes  you  could 
get  towboats,  wrecking  boats  and  everything.  To 
save  a  vessel  at  Point  Arguello  they  will  have  to 
send  a  wrecking  ship  out  from  Frisco  and  that  will 
take  a  day,  and  if  it  is  blowing  it  will  take  more  than 
a  day.    In  that  time  she  could  sink  in  the  sand. 

Q.  Leaving  out  the  question  of  assistance,  if  you 
owned  the  ^^ Roanoke"  would  you  rather  have  her 
go  ashore  on  Point  Arguello  or  would  you  rather 
have  her  go  ashore  a  mile  below  the  Cliff  House? 

A.  I  would  not  have  her  going  ashore  at  all. 

Q.  If  you  had  one  of  the  two  places  to  have  that 
vessel  go  ashore  where  would  you  rather  have  her 
go  ashore,  leaving  out  the  question  of  assistance; 
which  would  be  the  hardest  place  to  get  her  off? 

A.  I  told  you  Point  Arguello. 

Q.  Point  Arguello  is  the  hardest  place  to  take  her 
off?        A.  Yes,  sir. 

Q.  Then  your  testimony  is  that  Point  Arguello 
is  the  most  dangerous  point  on  the  coast? 

A.  It  is  the  most  dangerous  point  on  the  coast. 
It  is  dangerous  as  many  other  points. 

Q.  Is  it  any  more  dangerous  than  a  dozen  other 
places  on  this  coast? 

A.  It  is  as  dangerous  as  some  points. 

Q.  Aren't  there  several  other  points  that  are  just 
as  dangerous  as  Point  Ai-guello?        A.  Yes,  sir. 


vs.  A.  Sjogren  et  dl.  203 

(Testimony  of  F.  G.  Palmer.) 

Q.  So  that  Point  Arguello  is  not  any  more  dan- 
gerous than  several  other  points  on  the  coast,  is  it, 
Mr.  Palmer?        A.  It  is  just  as  dangerous. 

Q.  Just  about  ?  A.  Yes,  sir. 

Q.  And  no  worse  than  any  of  the  others  if  you 
keep  off  that    [182—30]    point? 

A.  It  is  not  dangerous  at  all  if  a  ship  keeps  off. 

Q.  If  you  keep  off  three-quarters  of  a  mile  off  of 
that  point  you  are  in  no  danger,  are  you? 

A.  Three-quarters  of  a  mile  is  dangerous. 

Q.  How  far  off  that  point  must  you  keep? 

A.  There  is  close  going  vessels  that  keep  off  a 
mile  and  a  quarter  and  a  mile  and  a  half. 

Q.  But  if  you  get  inside  of  that  distance  then  you 
think  it   is  dangerous,  do  you?        A.  Yes,  sir. 

Q.  As  a  matter  of  fact,  can't  you  run  within  one- 
quarter  of  a  mile  of  that  point?        A.  I  have. 

Q.  You  have  been  within  one-quarter  of  a  mile 
of  that  point? 

A.  Yes,  sir,  if  you  get  it  in  sight,  if  you  can  see  it. 

Q.  I  see;  if  you  can  see  the  point  you  can  run 
within  one-quarter  of  a  mile  of  the  point,  can't  you? 

A.  Off  the  point. 

Q.  Off  the  point,  yes. 

A.  Not  a  quarter  of  a  mile. 

Q.  You  can  run  within  one-quarter  of  a  mile  of 
Point  Arguello  and  not  be  in  any  danger  if  you  can 
see  the  point? 

A.  No,  sir,  there  is  rocks  within  one-quarter  of  a 
mile. 

Q.  You  can  run  within  one-quarter  of  a  mile  ? 
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A.  It  all  depends  on  the  draft  of  the  vessel. 

Q.  Can't  you  run  within  one-quarter  of  a  mile? 

A.  Outside  of  the  rocks. 

Q.  If  you  can  see  the  point?        A.  Yes,  sir. 

•Q.  But  in  thick  fog — in  foggy  weather  it  is  not  safe 
to  run  within  a  mile  and  a  quarter? 

A.  No,  sir,  it  is  not. 

Q.  Because  you  cannot  see  the  point? 

A.  Yes,  sir. 

Q.  Now,  at  the  time  that  you  were  on  the  *' Santa 
Clara"  you  knew  that  both  the  *^ Santa  Clara"  and 
the  ^^ Roanoke"  belonged  to  the  North  Pacific  Steam- 
ship Company,  Mr.  Doe's  company,  [183 — 31] 
did  you  not?        A.  Yes,  sir. 

Q.  And  you  felt  that  it  was  your  duty  to  go  to 
the  assistance  of  the  *' Roanoke,"  did  you  not? 

A.  I  felt  it  was  my  duty? 

Q.  Yes. 

A.  Well,  if  the  eaptain  steers  the  ship  there  we  all 
have  to  go. 

Q.  I  understand.  But  you  felt  it  was  your  duty, 
did  you  not,  to  go? 

A.  It  is  always  the  duty  of  a  man  to  help  another. 

Q.  It  is  customary  among  shipping  men,  ship 
owners  for  one  vessel  to  help  the  other  rather  than 
to  have  a  tugboat?        A.  Yes,  sir. 

Q.  In  other  words,  if  one  company  owns  two  ves- 
sels that  are  plying  between  Gray's  Harbor  and  San 
Francisco,  for  instance,  or  any  other  place  along  the 
coast  and  one  of  those  vessels  is  in  distress  through 
any  cause  of  any  kind,  rather  than  get  a  tugboat 
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the  company  sends  the  other  vessel  to  the  assistance 

of  the  one  in  distress,  does  it  not? 

Mr.  WALL. — I  will  object  to  that  question,  as  the 
law  covers  all  such  cases  and  provides  specifically 
that  in  case  of  salvage  that  there  is  no  way  that  the 
seaman  can  be  deprived  of  his  right  of  salvage,  and 
that  it  is  useless  to  attempt  to  prove  a  custom  con- 
trary to  the  law. 

Mr.  SOOY. — Q.  Eead  the  question,  Mr.  Reporter. 

(The  Reporter  reads  the  question.) 

Q,.  That  is  the  custom  along  the  coast,  is  it  not, 
Mr.  Pialmer,  for  a  company  to  send  one  of  its  own 
vessels  to  ass'ist  the  vessel  in  distress? 

Mr.  WALL.— Q.  If  he  knows. 

A.  It  is;  if  there  is  danger  they  take  help  from 
any  vessel  coming  and'  they  have  to  pay  salvage. 

Mr.  SOOY. — ^Q'.  The  company  always  sends  one 
of  its  own  [184 — 32]  vessels  to  the  assistance  of 
the  other  vessel?  . 

Mr.  WALL. — ^The  same  objection.  J 

Mr.  SOOY.— Yes.  I 

A.  Yes,  sir.  ' 

Q.  Th>e  company  owning  several  vessels  always 
sends  one  of  its  own  vessels  to  assist  the  vessel  in 
distress  rather  than  get  a  tugboat?        A.  Yes,  sir. 

Q.  Why  is  it  done,  if  you  know? 

A.  I  can  tell  you  right  here.  If  a  tuglboat  of  an- 
other company  salvages  that  vessel  they  would  have 
to  pay  at  least  half  of  the  worth  of  that  vessel  to  the 
tugboat,  and  they  would  rather  pay  a  little  salvage 
to  the  crew  of  their  own  vessels  than  pay  50  per  cent 
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of  the  worth  of  the  ship  to  the  other  company.  I 
do  not  know  the  percentage,  but  I  guess  Mr.  Wall 
knows  that. 

Q.  That  is  the  reason  why  it  is? 

A.  Sure,  to  save  money ;  that  is  the  only  reason. 

Q.  At  the  time  that  you  performed  this  rescue,  or 
salvage  upon  the  **  Roanoke"  as  you  call  it,  the 
alleged  salvage,  you  expected  to  have  a  salvage  case 
against  the  ^* Roanoke,"  did  you?        A.  Yes,  sir. 

Q.  You  expected  that  at  that  titne? 

A.  Yes,  sir. 

:Q.  Did  you  talk  it  over  among  the  crew  prior  to 
the  time  that  you  had  the  line  bent  on  the  '^Roan- 
oke"? 

A.  We  certainly  did  talk  it  over  and  agree. 

Q.  Before  you  had  the  line  bent  on  did  you  talk 
it  over? 

A.  We  talked  it  over  on  the  boat ;  we  all  said,  well 
there  is  a  little  money  in  it  for  us  right  here  because 
the  law  gives  it  to  us. 

Q.  Before  you  bent  the  line  on  the  ^* Roanoke"  did 
you  have  any  talk  about  what  you  were  going  to 
claim  against  the  ^^Roanoke"?     [185—33] 

A.  Well,  the  crew  says  it  is  a  little  easy  money 
for  us  right  here. 

Q.  You  said  that  is  a  little  easy  money  for  you? 

A.  Yes,  sir. 

Q.  Did  any  of  the  members  of  the  crew  on  towing 
this  ** Roanoke"  pcrfonn  any  duties  that  they  did 
not  perform  on  any  other  trip  and  on  the  towage? 

A.  Yes,  sir.  ^  , 
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Q.  What  other  duties  did  they  perform? 

A.  Taking  that  line  on  board  and  lashing  it.  The 
watchman,  for  instance,  had  to  watch  that  line  all 
night  so  if  it  carries  away  to  keep  any  of  the  passen- 
gers from  getting  hurt.  If  that  line  carries  away 
and  anybody  happens  to  be  there  it  would  not  kill 
him  but  take  a  leg  off  him. 

Q.  What  other  duties  did  they  do  besides  the 
watchman  who  was  attending  to  this  line,  and  tak- 
ing turns  around  the  bitt  and  putting  it  in  the 
chocks  or  the  mast  of  the  ''Santa  Clara."  Did  they 
do  anything  else?        A.  They  were  all  there. 

Q.  Did  they  do  anything  else? 

A.  That  is  all  they  had  to  do. 

Q.  Did  the  crew  turn  in  and  take  this  rest  the  same 
as  you  did?        A.  Yes,  sir,  they  turned  in. 

Q.  You  were  not  up  at  night  or  called  from  your 
warm'  beds  in  the  night,  were  you? 

A.  Except  the  lookout  at  the  wheel. 

Q.  None  of  the  crew  had  to  get  out  of  their  beds 
at  all?        A.  No,  sir. 

Q.  There  is  always  a  watchman  on  board? 

A.  Yes,  sir. 

Q.  So  that  he  did  not  have  to  do  anything  else 
but  keep  his  eye  on  the  line?        A.  Yes,  sir. 

Q.  He  had  to  keep  his  eye  on  the  rest  of  the  ves- 
sel, did  he  not?        A.  Yes,  sir. 

Q.  So  that  he  did  not  have  anything  else  to  look 
out  for  [186 — 34]  but  this  line  once  in  a  while. 
That  is  the  only  extraordinary  duty  he  had? 

A.  He  had  another  thing  to  do;  he  had  to  go  into 
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the  foremast  rigging  and  put  up  another  light  to 

show  we  had  a  vessel  in  tow. 

Q.  He  had  to  rig  up  a  towing  light? 

A.  Yes,  sir,  that  is  what  we  call  it. 

Q.  To  show  that  you  had  another  vessel  in  tow? 

A.  Yes,  sir. 

Q.  Did  you  have  any  difficulty  in  towing  the 
**  Roanoke"? 

A.  We  did  not  have  no  difficulty  in  towing  her  ex- 
cept we  could  not  make  the  speed  we  would  make 
without  towing  her;  it  was  a  little  bit  harder  for  her. 

Q.  How  far  off  Port  Harford  did  you  go  back- 
wards and  forward  there  waiting  to  go  into  the  port? 

A.  Four  or  five  miles. 

Q.  You  did  not  get  closer  to  Port  Harford  than 
four  or  five  miles,  did  you? 

A.  Not  before  we  were  ready  to  go  in. 

Q.  Could  you  see  the  shore  from  where  you  were? 

A.  No,  sir,  it  was  foggy. 

Q.  And  how  close  to  the  shore  were  you  when  you 
first  saw  the  shore? 

A.  I  was  not  on  deck  when  they  saw  the  shore 
first. 

Q.  You  are  one  of  the  Libelants  here,  one  of  the 
men  that  libeled  the  *' Roanoke"?        A.  Yes,  sir. 

Q.  Are  you  employed  by  the  North  Pacific  Steam- 
ship Company  now,  Mr.  Palmer?        A.  Not  now. 

Q.  When  did  you  quit  the  *' Santa  Clara"? 

A.  I  quit  at  the  same  time. 

Q.  At  the  same  time  you  libeled  her? 

A.  Yes,  sir. 
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Q.  Why  did  you  not  go  on  working  in  her? 

A.  Well,  I  did  not  like  the  kind  of  work.  [187— 
35] 

Q.  You  did  not  like  the  kind  of  work? 

A.  Too  hard  work. 

Q.  What  is  hard  about  it? 

A.  Bad  grub  and  bad  forecastle,  and  I  had  a 
chance  for  a  better  vessel. 

Q.  What  vessel  do  you  go  on  now? 

A.  The  ^^Grovernor."  I  left  her  to-day,  though; 
I  am  not  on  her  any  more. 

Q.  You  are  not  on  her?        A.  No,  sir. 

Q.  Have  you  any  enmity  towards  Mr.  Doe? 

A.  No,  sir. 

Q.  Do  you  like  him? 

A.  I  do  not,  no;  I  have  nothing  to  like  him  for  and 
I  have  nothing  to  hate  him  for  except  I  think  he  is 
a  little  cheap. 

Q.  You  would  like  to  see  him-  be  made  to  pay  heav- 
ily? 

A.  He  ought  to  be  made  pay  those  moneys  out. 

Q.  You  think  he  is  a  little  cheap  and  he  ought  to 
be  made  to  pay? 

A.  Certainly,  he  ought  to  settle  with  us  without  all 
this  suit.  He  ought  to  say,  here,  boys,  it  is  coming 
to  you,  and  give  it  to  us. 

Redirect  E'xamination. 

Mr.  WALL. — Q.  In  running  up  and  down  the  coast 
south  of  San  Francisco,  vessels  of  the  character  of 
the  ''Santa  Clara"  navigate  along  the  coast  from 
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one  light-house  point  to  the  next  light-house  point, 

do  they  not? 

A.  Not  always;  generally  bigger  vessels  jump  to 
the  next  point  sticking  out. 

Q.  Vessels  of  the  character  of  the  '^ Roanoke"  and 
the  *^ Santa  Clara"  coming  out  of  Santa  Barbara 
Channel  would  run  how  close  to  Point  Conception 
light  under  fair  weather?        A.  About  a  mile. 

Q.  And  from  there  they  shape  their  course  to  pass 
how  far  from  Point  Arguello  ? 

A.  A  mile  and  a  quarter  to  a  mile  and  a  half. 

Q.  From  Point  Arguello  vessels  of  that  character, 
of  the  [188—36]  character  of  the  ''Santa  Clara" 
and  the  ''Roanoke"  bound  for  San  Franeisco  shape 
their  course  for  what  point,  the  next  point? 

A.  You  mean  not  calling  in  any  port? 

Q.  Not  calling  in  any  port  bound  for  San  Fran- 
cisco?       A.  Small  vessels  head  for — 

Q.  (Intg.)  I  am  talking  of  vessels  of  the  charac- 
ter of  the  "Santa  Clara"  and  the  "Roanoke"? 

A.  Point  Buchon. 

Q.  If  they  were  bound  for  San  Luis  Obispo  what 
would  be  the  next  point  they  would  shape  their 
course  for  after  Point  Arguello?        A.  Point  Sal. 

Q.  So  then,  in  going  from  Point  Arguello  to  Point 
San  Luis  Obispo  you  leave  Surf  well  off  to  your 
right-hand  side?        A.  Yes,  sir. 

Q.  You  cannot  see  the  character  of  the  beach  at 
Surf?        A.  No,  sir. 

Q.  Now,  vessels  anchoring  in  San  Francisco  Har- 
bor have  a  certain  anchorage  ground,  have  they  not? 
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A.  Yes,  sir. 

Q.  And  they  are  not  allowed  to  anchor  outside  of 
that  ground?        A.  No,  sir. 

Q.  Do  you  know  the  character  of  the  bottom  of  the 
ground  of  vessels  anchoring  in  San  Francisco  Bay? 

A.  It  is  muddy  ground. 

Q.  Is  it  considered  good  holding  ground? 
'  A.  Very  good  holding  ground;  blue  clay. 

Q.  Now,  you  did  not  take  any  soundings  where  the 
*' Roanoke  "was?        A.  No,  sir. 

Q.  You  did  not  see  anybody  else  take  any  sound- 
ings?       A.  No,  sir. 

Q.  So  of  your  own  knowledge  you  don't  know  how 
much  water  the  '^Roanoke"  was  anchored  in? 

A.  No,  sir.     [189—37] 

Q.  When  you  say  from  60  feet  to  100  feet  it  was 
just  a  guess  on  your  part  ?        A.  Yes,  sir. 

Q.  Did  you  see  the  coast,  or  any  part  of  the  coast 
line  at  any  time  while  you  were  handling  the  ^^  Roan- 
oke"?       A.  No,  sir. 

Q.  Then  your  estimate  of  the  distance  that  the 
** Roanoke"  was  from  the  coast  is  merely  your  judg- 
ment in  the  matter?        A.  Yes,  sir. 

Q.  And  what  guided  you  in  your  judgment? 

A.  The  steam  whistle. 

Q.  The  steam  whistle  of  the  light-house? 

A.  Yes,  sir,  land  the  whistle  of  the  ''Roanoke." 

Q.  How  would  the  whistle  of  the  ''Roanoke"  help 
you  in  telling  how  far  the  "Roanoke"  was  from  the 
coast?        A.  It  can't  help  us  any. 

Q.  How  did  you  arrive  at  the  conclusion  that  the 
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**Eoanoke"  was  a  mile  or  a  mile  and  a  half  from 

Point  Argnello?        A.  By  our  own  vessel. 

Q.  How  did  you  estimate  that  the  nearest  point 
the  *' Roanoke"  was  from  the  shore  was  a  half  or 
three-quarters  of  a  mile? 

A.  By  the  sound  of  the  whistle  off  Point  Arguello. 

Q.  So  that  you  thought  the  ** Roanoke"  was  about 
one-half  or  three-quarters  of  a  mile  from  Point  Ar- 
guello?       A.  Yes,  sir. 

Q.  That  is  correct?        A.  Yes,  sir. 

Q.  But  you  have  not  any  exact  information  as  to 
the  exact  position  of  the  *^ Roanoke"  either  from' 
Point  Arguello  or  from  any  other  point  on  the  coast? 

A.  No,  sir. 

Q.  Could  you  hear  any  part  of  the  surf  while  you 
were  there?        A.  Very  distinctly. 

Q.  You  could? 

A.  That  is  what  I  judged  the  distance,  by  the  land. 
You  could  hear  it  so  very  plainly  and  it  seemed  to 
[190 — 38]  be  running  a  pretty  good  swell  by  the 
sound  of  the  surf. 

Q.  Counsel  asked  you  whether  if  you  owned  the 
*' Roanoke"  you  would  rather  have  her  go  ashore 
south  of  the  entrance  to  San  Francisco,  or  Point 
Arguello?  Now,  if  for  any  reason  the  ^^Roanoke" 
had  dragged  on  the  shore  at  Point  Arguello  and  been 
impaled  on  any  of  those  rocks  there  it  would  have 
been  practically  an  impossibility  to  get  her  off,  would 
it  not?        A.  It  depends  on  the  weather. 

Q.  How  do  you  mean  it  depends  on  the  weather? 

Mr.  SOOY.— We  object  to  that,  Mr.  Wall,  on  the 
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ground  it  is  incompetent,  irrelevant  and  immaterial, 
and  that  it  calls  for  expert  testimony,  and  no  foun- 
dation has  been  laid  for  it. 

Mr.  WALL. — Have  the  record  show  that  the 
other  side  made  the  witness  a  witness  of  their  own 
on  this. 

Mr.  SOOY. — The  cross-examination  of  the  witness 
was  merely  for  the  purpose  of  getting  at  the  w^it- 
ness'  idea  of  coast  line  and  the  dangerous  coast  gen- 
erally; it  did  not  attempt  to  qualify  the  witness  or 
get  the  witness'  opinion  as  to  how  he  would  take  the 
vessel  on  or  off. 

Mr.  WALL.— Q.  If  a  vessel  like  the  ^^ Roanoke" 
had  gone  on  the  beach  at  Point  Arguello  on  the 
rocks,  and  the  same  vessel  had  gone  on  the  sand 
beach  south  of  San  Francisco  which  position  w^ould 
be  the  more  dangerous,  leaving  out  the  question  of 
the  assistance  they  could  get  also? 

Mr.  SOOY. — The  same  objection,  it  is  assuming 
something  not  in  evidence. 

A.  The  rocky  beach  at  Point  Arguello. 

Mr.  WALL. — Q.  You  have  never  been  inshore 
there  where  [191 — 39]  the  ^'Roanoke"  was  at 
anchor  yourself,  have  you,  never  been  inshore  of  her? 

A.  No,  sir,  never  have  been  any  closer  before. 

Q.  So  of  your  own  knowledge  you  do  not  know 
what  the  condition  of  the  bottom  was  inside  of  the 
^* Roanoke"?        A.  No,  sir. 

Q.  Of  your  own  knowledge  you  do  not  know  what 
the  depth  of  the  water  was  inside  of  the  ** Roanoke"? 
What  the   depth   of  the   water   was  between   the 
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** Roanoke"  and  the  shore?        A.  No,  sir. 

Q.  Now,  a  vessel  in  San  Francisco  Bay — a  vessel 
making  a  short  voyage  will  not  get  out  of  her  course 
as  quickly  as  a  vessel  making  a  long  voyage? 

A.  Yes,  sir. 

Q.  Vessels  running  down  the  coast  in  foggy 
weather,  what  is  the  fact  of  their  being  likely  to  get 
out  of  their  course  ?        A.  Very  easy. 

Q.  What  effect,  if  any,  would  the  current  have? 

A.  Currents  have  the  effect  that  nobody  knows  at 
times  and  bad  steering. 

Q.  I  will  ask  you  as  a  seaman  whether  it  is  not 
practically  impossible  for  any  vessel  traveling  in  a 
fog  to  make  an  exact  course  over  a  course  of  40 
miles.  Is  it  not  practically  impossible  to  make  an 
exact  course  in  the  fog  over  a  course  of  40  miles? 

A.  You  cannot  even  do  it  in  10  miles.  \ 

Mr.  WALL.— That  is  all. 

Becross-examination. 

Mr.  SOOY. — Q.  Then  if  a  vessel  were  anchored  in 
the  fog  in  the  pathway  of  other  vessels  they  are  just 
as  liable  to  hit  her  as  they  are  liable  to  miss  her? 

A.  What  did  you  say? 

Q.  I  say,  suppose  a  vessel  is  anchored  in  the  fog 
in  the  pathway  of  other  vessels,  those  vessels  then 
that  are  coming  up  and  [192 — 40]  down  are  just 
as  liable  to  pass  this  vessel  as  they  are  to  hit  her? 

A.  I  do  not  understand. 

Q.  I  say,  if  you  cannot  steer  a  straight  course  you 
could  not  keep  right  in  your  pathway? 
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A.  No  vessel  can  steer  a  straight  course. 

Q.  Say  the  line  of  this  table  here  is  the  regular 
pathway  of  vessels  and  there  is  a  vessel  anchored 
right  in  that  pathway  of  vessels  coming  up  and 
down,  if  they  cannot  steer  a  straight  course  and  can- 
not keep  in  that  pathway  they  are  just  as  liable  to 
miss  that  vessel  as  to  hit  her,  in  the  fog? 

A.  They  are  liable  to  get  more  offshore,  or  more 
inshore. 

Q.  So  that  you  would  say  she  would  be  in  less  dan- 
ger because  she  was  anchored  in  the  fair  way  than 
if  she  was  anchored  outside,  would  you  not? 

A.  I  would  not;  she  certainly  would  be  bound  to 
be  in  danger  being  off  as  in. 

Q.  I  am'  saying  she  was  anchored  there  right  in 
the  pathway  in  foggy  weather. 

Mr.  WAIiL. — I  object  to  that  unless  the  question 
is  made  more  definite  than  that.  It  is  not  shown 
that  there  was  any  vessel  in  the  place  she  ought  to  be 
and  as  a  matter  of  fact  there  is  a  proper  place  where 
she  ought  to  be. 

Mr.  SOOY. — Q.  Assume  the  vessel  is  where  she 
ought  to  be  in  the  regular  pathway  of  vessel  coming 
in  and  going  down,  it  is  very  foggy  weather  and  the 
vessels  coming  in  and  going  down  cannot  steer  a 
straight  course  in  foggy  weather,  so  they  would  miss 
that  vessel  if  they  cannot  keep  their  course? 

Mr.  WALL. — I  object  to  that  question;  counsel 
can  tell  that  just  as  well  as  the  witness  and  the  Court 
can  tell  it  just  as  well  as  counsel  or  the  witness. 
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Mr.  SOOY. — I  want  to  get  the  witness'  idea.  [193 
-41] 

Mr.  WALL. — The  idea  of  the  witness  is  immaterial. 
Counsel  knows  it  just  as  well  as  the  witness  and  the 
witness  and  everybody  knows  it  just  as  well  as  any- 
body of  any  reasoning  faculty. 

Mr.  SOOY. — Q.  Answer  the  question. 

A.  Well,  I  told  you  already  it  has  a  course  out- 
side of  the  ship.  The  ship  is  laying  inside  the 
straight  course  if  the  other  ship  is  outside  that  ship. 

Q.  I  am  not  assuming  that  the  vessel  is  not  inside. 
What  I  am  saying — now,  say  the  ''Governor,"  for 
instance,  breaks  her  tail  shaft  and  she  anchors  right 
on  her  regular  run  in  the  pathway  of  the  vessels 
coming  up  and  down  the  coast  in  the  fog;  now,  you 
say  a  vessel  cannot  keep  on  her  course  in  the  fog  for 
10  miles?        A.  No,  sir,  she  cannot  do  it. 

Q.  Then  the  vessels  coming  up  and  down  would  be 
more  liable  to  miss  the  ''Governor"  than  to  hit  her? 

A.  They  are  just  as  liable  to  hit  her  as  to  miss  her. 

Q.  Are  not  the  chances  reduced? 

A.  Just  the  same. 

Q.  You  have  one-half  a  mile  on  one  side  of  her 
and  the  whole  Pacific  Ocean  on  the  other  side  of  her? 

A.  Yes,  sir. 

Q.  If  she  is  lying  end  on  to  these  vessels  you  have 
only  got  35  or  40  feet.  Now,  you  say  the  vessel  is 
just  as  liable  to  run  in  that  35  feet  or  on  the  whole 
ocean  on  the  other  side? 

A.  I  say  it  is  just  as  liable  to  hit  her  as  to  miss  her. 

Q.  Just  the  same?        A.  Just  the  same. 
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Q.  You  mean  now  to  say — ^here  is  35  feet  of  ves- 
sel, you  have  got  to  come  in  that  35  feet  to  hit  her? 

A.  35  feet  of  vessel. 

Q.  How  wide  is  the  vessel? 

A.  It  might  be  you  do  not  hit  her  on  the  bow  or 
stern,  you  might  hit  her  in  the  side.     [194 — 42] 

Q.  Suppose  she  is  lying  side  on  to  you.  How  long 
is  the  '^ Santa  Clara"  or  the  ^'Roanoke"? 

A.  About  350. 

Q.  Then  you  have  got  here  this  350  feet  to  hit  her? 

A.  Yes,  sir. 

Q.  You  have  got  the  whole  Pacific  Ocean  on  the 
other  side  ? 

A.  The  ship  does  not  steer  in  the  whole  Pacific 
Ocean. 

:Q.  You  have  got  that  on  that  side? 

A.  Yes,  sir. 

Q.  And  you  have  got  one-quarter  of  a  mile  inside? 

A.  Yes,  sir. 

Q.  Then  you  mean  to  tell  me  there  is  as  much 
chance  in  hitting  that  vessel  as  missing  her? 

A.  Yes,  sir,  certainly. 

Q.  I  do  not  want  to  argue  with  the  witness.  Let 
me  make  this  clear  to  you.  You  know  some  math- 
ematics, don't  you?        A.  Yes,  sir. 

Q.  Now,  here  is  the  pathway  of  the  vessel.  Just 
assume  this  rough  diagram  here  is  the  w^hole  Pacific 
coast  here.  Here  is  a  mile  and  a  half  to  the  coast  in 
there.  Now,  then,  a  vessel  coming  down  here  has  got 
to  get — this  would  be  the  size  of  the  vessel,  3iOO  feet. 
That  vessel  has  got  to  hit  that  300  feet,  has  it  not? 
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A.  Yes,  sir. 

Q.  In  order  to  hit  that  vessel?        A.  Yes,  sir. 

Q.  What  about  this  300  feet,  this  300  feet,  this  300 
feet,  and  that  300  feet  and  so  forth  out  here? 

A.  No,  sir,  except  that  the  quartermaster  at  the 
wheel  gets  steering  bad  to  the  inside  she  will  either 
hit  the  vessel  or  shore  and  steering  on  the  outside 
she  will  get  to  Honolulu.  She  does  not  steer  that 
course  all  the  time. 

Q.  She  keeps  this  300  feet  of  her  course? 

A.  No,  sir,  it  all  depends  on  the  distance. 

Q.  Suppose  the  vessel  is  half  a  mile  outside  the 
course?     [195—43] 

A.  Another  vessel  running  wild  one-half  mile  off 
her  course  too? 

Q.  This  vessel  one-half  mile  off  her  course  would 
be  hit  by  this  vessel  running  wild? 

A.  No,  sir.  That  man  lets  her  run  out  and  an- 
other fellow  comes'  and  lets  her  run  inside. 

Q.  But  if  a  vessel  comes  one-half  mile  off  her 
course  off  Point  Arguello,  then  you  would  say  she 
would  not  be  on  her  course,  would  you  ? 

A.  One-half  of  a  mile,  that  is  not  very  much.  It 
all  depends  how  far  you  are  running.  One-half  a 
mile  is  not  very  much  in  a  run  of  40  or  50  miles. 

Q.  If  a  vessel  is  one-half  a  mile  off  her  course  you 
would  say  that  is  not  very  good  steering? 

A.  What  distance? 

Q.  Say  going  from  here  to  San  Diego  she  got  off 
Point  Arguello  she  was  one-half  mile  inside  of  her 
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course,  would  you  say  that  was  good  steering? 

A.  Good  steering,  it  is  very  good. 

Q.  If  a  vessel  is  within  three-quarters  of  a  mile 
of  Point  Arguello,  would  you  say  that  is  good  steer- 
ing? 

A.  If  inside  Point  Arguello  three-quarters  of  a 
miile  and  running  it  would  be  running  on  shore. 

Q.  I  say  three-quarters  of  a  mile  off,  is  that  good 
seamanship  ?        A.  No,  sir,  one  mile  and  a  quarter. 

Q.  If  a  vessel  is  within'  three-quarters  of  a  mile, 
that  is  she  is  three-quarters  of  a  mile  off  Point 
Arguello,  she  is  out  of  her  course,  is  she  not  ? 

A.  A  little. 

Q.  Out  of  the  course  of  other  vessels? 

A.  Yes,  sir. 

Q.  She  is  one-half  a  mile  out  of  the  course  of  other 
vessels  passing  up  and  down,  is  she  not? 

A.  Yes,  sir. 

Mr.  WALL. — Q.  When  you  spoke  of  the  track  of 
vessels  going  up  and  down  the  coast,  the  track  of  ves- 
sels depends  upon  the  depth  of  the  vessel,  does  it  not? 

A.  The  draft  of  the     [196—44]     vessel. 

Q.  And  the  path  of  vessels  going  up  and  down  the 
coast  is  not  a  narrow  line,  is  it?        A.  No,  sir. 

Q.  It  extends  over  a  considerable  distance  ? 

A.  To  the  outside. 

Q.  And  varies  a  good  deal  upon  the  individual 
navigator  of  each  vessel  ?        A.  Yes,  sir. 

Q.  Some  masters  stand  well  in  and  som/e  stand 
out? 

Mr.    SOOY. — Objected   to    as   leading    and   not 
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proper  redirect  examination. 

Mr.  WALL. — The  form*  of  the  question  may  be 
leading.  I  will  withdraw  it,  the  form  of  the  question 
and  get  the  same  thing  in  this  way. 

Q.  State  what  the  custom  is  in  regard  to  navigat- 
ing up  and  down  the  coast  a&  to  different  captains 
of  different  ships  and  the  different  drafts  of  differ- 
ent vessels. 

A.  The  usual  master  wants  a  man  to  steer  out- 
side a  while  and  then  go  inside  a  while.  The  cap- 
tain is  not  running  the  steering,  the  mate  and  quar- 
termaster is  steering;  and  you  have  mates  running 
everything  inside,  they  are  soared;  then  you  have 
mates  running  everything  outside,  they  are  offshore. 
There  are  some  who  want  to  see  the  land.  You  have 
some  mates  rimning  everything  outside,  and  I  had 
it  happen  once  when  we  were  off  Point  Reyes  com- 
ing down  from  Eureka  inshore  he  was  six  miles  out- 
side of  us.  That  is  one  kind  of  mate.  The  other 
kind  of  mate  is  miore  careful,  he  don't  care  how  much 
he  goes  out  to  sea  lanid  only  starts  to  go  inshore  when 
he  nears  his  destination. 

Q.  As  to  the  draft,  what  effect  does  that  have  in 
keeping     [197 — 45]     inshore  or  offshore? 

A.  There  is  parts  along  the  coast — there  are  places 
all  along  the  coast  that  are  not  deep  enough  for  ves- 
sels to  pass  all  outside  of  four  miles  channel.  A 
vessel  of  30  feet  cannot  go  there,  but  a  vessel  of  20 
feet  can. 

Q.  If  there  is  no  fog  and  the  points  are  clearly 
visible,  state  what  use,  if  any,  those  points  can  be 
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made  use  of  in  steering. 

A.  They  use  the  points  to  hold  her  in  or  out;  if 
she  is  steering  too  far  off  they  hold  her  in. 

Mr.  SOOY. — Q.  Would  you  say  that  a  vessel  one- 
half  of  a  mile  of  Point  Arguello  is  in  the  regular 
pathway  of  vessels?        A.  No,  sir,  she  is  inside. 

Q.  She  is  three-quarters  of  a  mile  inside  of  the 
regular  pathway?        A.  Tes,  sir. 

Q.  In  other  words,  vessels  keep  out  a  mile  and  a 
quarter  or  a  mile  and  one-half  of  Point  Arguello, 
dio  they  not?        A.  Yes,  sir. 

Mr.  WALL. — Q.  That  is,  they  aim  to  keep  that 
distance  off  in  good  weather? 

A.  That  is  their  aim,  but  they  cannot  do  it. 

Mr.  SOOY. — ^Q.  They  are  supposed  to  keep  off 
that  far?        A.  Yes,  sir. 

Q.  Good  seamanship  would  require  it? 

A.  It  might  be  a  good  seaman — he  might  get 
farther  in  and  he  might  get  farther  out. 

Mr.  SOOY.— That  is  aU.     [198—46] 

United  States  of  America, 

State  and  Northern  District  of  California, 

City  and  County  of  San  Francisco, — ^ss. 

I,  Francis  Krull,  a  United  States  Commissioner 
for  the  Northern  District  of  California,  do  hereby 
certify  that  pursuant  to  the  order  of  reference  made 
to  take  and  report  the  testimony  herein  that  on  Mon- 
day, July  14th,  1913,  I  was  attended  by  F.  R.  WaU, 
Esq.,  proctor  for  the  libelant  and  C.  H.  Sooy,  Esq., 
proctor  for   claimant,   and  by  the   witness  F.   Q-. 
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Palmer,  who  was  of  sound  mind  and  lawful  age,  and 
that  the  said  witness  was  by  me  first  duly  cautioned 
and  sworn  to  testify  the  truth,  the  whole  truth  and 
nothing  but  the  truth  in  said  cause;  that  the  fore- 
going testimony  was  taken  in  shorthand  by  Herbert 
Bennett,  a  competent  stenographer,  and  afterwards 
redticed  to  typewriting,  pursuant  to  such  order  of 
reference. 

In  witness  whereof,  I  have  hereunto  subscribed  my 
hand  at  my  office  in  the  City  and  County  of  San 
Francisco,  State  of  California,  this  l'5th  day  of  July, 
1913. 

FRANCIS  KRULL, 
U.  S.  Commissioner,  Northern  District  of  California, 
at  Sian  Francisco. 

[Endorsed]  :  Filed  Sept.  15, 1913.  W.  B.  Maling, 
Clerk.  By  Francis  Krull,  Deputy  Clerk.  [1&9 — 
47] 


In  the  District  Court  of  the  United  States,  in  and  for 
the  Northern  District  of  California,  First  Divi- 
sion. 

OS'KAR  JOHANSEN  et  als.,  ] 

Libelants, 
vs. 

The  Steamer  "ROANOKE,"  etc., 

Claimant. 
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Thursday,  August  21st,  1913. 

TESTIMONY  TAKEN  ON  REiFERENCE  BE- 
FORE FRANCIS  KRULL,  U.  S.  COMMIS- 
SIONER. 

APPEARANCES. 

F.  R.  WALL,  Esq.,  for  the  Libelants. 
DAVID    LEVY,    Esq.,    for    the    Respondent. 
[200—1] 

[Testimony  of  Richard  Dickson,  for  Libelants.] 

RICHARD  DICKSON,  called  for  .the  libelants, 
sworn. 

Mr.  WALL. — Q.  Captain,  what  is  your  business 
or  occupation?        A.  I  am  a  seafaring  man. 

Q.  You  were  such  on  the  10th  of  April  last? 

A.  Yes,  sir. 

Q.  In  what  capacity  were  you  engaged  at  that 
time?        A.  Master  of  the  steamer  ^'Roanoke.'' 

Q.  When  you  were  subpoenaed.  Captain,  you  were 
subpoenaed  to  bring  with  you  the  ship's  log  and  the 
official  log  of  the  *' Roanoke"  covering  the  lOth  day 
of  April,  1913?        A.  Yes,  sir. 

Q.  Have  you  those  with  you?        A.  I  have. 

Q.  Let  me  see  the  ship's  log  first? 

A.  This  is  the  official  log  and  that  is  the  pilot-house 
log  (indicating). 

Q.  Captain,  I  find  an  entry  in  the  pilot-house  log- 
book under  date  of  April  lOth,  1913,  arrived  10:05; 
is  that  10:05  in  the  morning? 

A.  That  is  10:05  in  the  mioming;  forenoon. 

Q.  **Ship  stopped,  propeller  or  some  blade  off  pro- 
peller gone."    I  will  ask  you  if  you  found  out  what 


224         North  Pacific  Steamship  Company 

(Testimony  of  Richard  Dickson.) 
blade  of  the  propeller  was  gone. 

Mr.  LEVY. — Objected  to  on  the  ground  no  proper 
foundation  is  laid. 

Mr.  WALL. — Q.  Go  ahead  and  answer  it  subject 
to  the  objection. 

A.  I  found  out  that  the  tail  shaft  was  gone;  the 
tail  shaft  was  broken,  and  also  two  blades  of  the  pro- 
Puller.  J  -,[Z\ 

Q.  Just  explain  briefly  and  fully  so  the  Court  will 
understand  what  is  meant  by  the  tail  shaft. 

A.  The  tail  shaft  is  what  drives  the  propeller ;  the 
shaft  that  goes  from  the  engine  to  the  propeller 
through  a  big  [201 — 2]  tube  through  the  stem  of 
the  ship ;  the  shaft  was  15  inches  in  diameter  and  it 
drives  the  propeller  which  drives'  the  ship. 

Q.  You  say  that  you  found  the  tail  shaft  was  gone  ? 

A.  Yes,  sir. 

Q.  How  did  you  find  that? 

A.  Seeing  the  propeller  was  pulled  out  of  the  stem 
tube  and  up  against  the  rudder-post. 

Q.  And  when  the  propeller  was  pulled  out  of  the 
etern  tube  and  up  against  the  rudder-post  how  much 
room  was  there  then  betw^een  the  tail  shaft  and  the 
tube  ? 

A.  There  was  no  room  because  the  tail  shaft  was 
broken  in  the  stem  tulbe  between  the  first  and  second 
line  up. 

Q.  The  tail  shaft  turns  around  in  the  stern  tube, 
does  it  not?        A.  Yes,  sir. 

Q.  There  would  have  to  be  some  room  in  order  for 
it  to  turn  around;  it  did  not  fit  in  there  tight? 
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A.  It  never  fits  tight;  there  is  a  gland  from  the 
outside  and  one  from  the  inside  which  keeps  the 
water  from  going  through;  the  tail  shaft  was  right 
in  between,  what  we  call  in  between  the  two  liners. 

Q.  How  far  abaft  was  the  tail  shaft  pushed  after 
you  found  it  out  from  its  original  position? 

A.  That  I  do  not  recall;  it  was  pulled  right  up 
against  the  rudder-post,  tight. 

Mr.  LEVY. — Q.  Did  you  see  all  these  things? 

A.  I  did,  looking  over  the  stem  of  the  ship  down 
to  the  water ;  the  water  was  kind  of  clear  and  I  could 
isee  the  propeller  was  up  against  the  stern  or  the  rud- 
der-post ;  that  I  knew  then  that  the  shaft  was  gone. 

Mr.  WALL. — Q.  After  you  discovered  that  what 
•did  you  do  with  the  ^^ Roanoke"? 

A.  We  lay  adrift  there  until  we  got  an  anchorage 
and  dropped  [202 — 3]  anchor  in  15  fathoms  of 
water,  or  about  141/2  'Or  15  fathoms  of  water  to  the 
best  of  my  recollection. 

Q.  The  entry  in  the  lognbook  is  '^  dropped  anchor 
In  141/2  fathoms  of  water"?        A.  Yes,  sir. 

Q.  Were  there  any  soundings  taken? 

A.  Yes,  sir,  with  the  main  lead  line. 

Q.  And  it  was  between  14  and  15  fathoms  of  water 
where  you  anchored? 

A.  Where  we  anchored  after  we  drifted  in  there. 

Q.  And  the  position  at  noon  according  to  the  en- 
Iry ;  what  is  that  ? 

A.  11/2  miles  south  southwest  of  Point  Arguello. 

Q.  Now,  was  that  bearing  by  compass  magnetic 
or  true? 
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A.  The  second  officer  said  he  seen  the  light-house ; 
I  did  not  see  that  myself ;  it  was  a  foggy  day,  very 
thick. 

Q,.  What  I  mean,  was  the  entry  in  the  log-book 
here — 

A.  (Intg.)     That  was  by  magnetic  bearing. 

Q.  The  entry  of  1%  miles  south  southwest  of  Point 
Arguello,  the  south  southwest  would  be  a  magnetic 
bearing?        A.  Yes,  sir. 

Q.  And  not  a  true  bearing? 

A.  Not  a  true  bearing;  two  degrees  to  the  best  of 
my  recollection;  two  degrees  westerly  deviation  of 
that  compass. 

Q.  Do  you  mean  two  degrees  or  two  points? 

A.  Two  degrees. 

Q.  Westerly  deviation  ?        A.  Yes,  sir. 

Q.  Do  you  know  how  much  variation  ? 

A.  Variation  down  there  to  the  best  of  my  recol- 
lection is  somewhere  around  17  degrees,  between  16 
and  17  but  I  am  not  positive  of  that  now. 

Q.  I  will  read  this  entry  in  the  log-book  Captain 
so  that  you  can  testify  intelligibly  in  regard  to  it. 
10 :30,  that  is     [20a— 4]     in  the  forenoon,  is  it  ? 

A.  Yes,  sir. 

Q.  *' Lowered  boat,  foimd  two  blades  of  propeller 
gone  and  shaft  damaged.  11 :10  dropped  anchor  in 
4%  fathoms  of  water.  60  fathoms  of  chain.  Posi- 
tion at  noon,  11/2  M.  S.  S.  W.  of  Pt.  Arguello.  4  ;45, ' ' 
that  is  in  the  afternoon,  is  it  not.  Captain  ? 

A.  Yes,  sir. 

Q.  ''4 :45  S.  S. ' Santa  Clara'  arrived.     5 :20  anchor 


vs.  A.  Sjogren  et  al.  227 

(Testimony  of  Richard  Dickson.) 
up  proceeded  in  tow  of  'Santa  Clara/  "    You  say 
you  did  not  yourself  at  any  time  see  tlie  light-bousie 
on  Point  Arguello?        A.  I  did  not. 

Q.  What  prevented  you  from  seeing  it? 

A.  The  fog.  Pardon  me,  I  see  the  light  before  we 
'broke  the  propeller  probably  about  eight  or  10  miles 
south  of  Arguello,  but  not  after  we  broke  the  pro- 
peller; it  cleared  up,  that  was  before  we  broke  the 
propeller. 

iQ.  That  was  before  you  broke  the  propeller? 

A.  Yes,  sir. 

Q.  That  was  all  on  the  10th  of  April? 

A.  On  the  10th  of  April  to  the  best  of  my  reooUec- 
tion. 

Q.  I  will  show  you  the  log-book  for  April  10th, 
1913,  the  entry  opposite  10  o'clock  running  over  in 
one  of  the  columms  to  the  right  is  entered  fog,  what 
was  the  condition  of  the  fog  at  that  time  ? 

A.  It  was  thick  fog. 

Q..  Thick  fog  at  10  o'clock  at  that  time?  The  en^ 
try  above  at  1 :41  A.  M.,  is  also  an  entry  of  fog? 

A.  That  is  the  time  the  fog  begun.  f 

Q.  That  is  the  time  the  fog  began  ? 

A.  And  stayed  with  us  all  night  until  about  8 :12 
in  the  morning,  and  she  lighted  then ;  that  is  the  time 
we  saw  everything.  Point  Arguello  light-house,  saw 
it  for  about  20  minutes,  then  the  fog  bank  shut  in 
again  and  from  that  I  did  not  see  it.     [204 — ^5] 

Q.  Captain,  in  the  last  column,  April  10th,  1913, 
opposite  the  entry  11 :10,  I  will  ask  you  to  read  what 
that  entry  is  there?        A.  Light  westerly  swell. 
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:Q.  Ligbt  westerly  swell? 

A.  Yes  sir,  that  is  light  westerly  swell. 

Q.  That  means  that  the  swell  was  setting  towards 
the  westward  ?        A.  Coming  in  from  the  westward. 

Q.  And  setting  towards  the  eastward? 

A.  Yes,  sir. 

Q.  And  the  same  entry  down  here  7:40? 

A.  That  was  the  same  thing,  I  think. 

Q.  That  is  the  same  entry  ? 

A.  No,  sir,  light  northwest  swell. 

Q.  That  means  the  swell  was  coming  from  the 
northwest  and  setting  to  the  southeast  ? 

A.  Yes,  sir. 

Q.  And  down  here  of  midnight  of  that  day,  gentle 
westerly  swell?        A.  Yes,  sir. 

Q.  That  was'  midnight  of  the  10th?        A.  Yes,  sir. 

Q.  And  the  entry  on  the  10th  opposite  11 :10  A.  M., 
under  the  head  ^^wind,"  is  marked  as  Z? 

A.  That  is  calm,  no  wind. 

Q.  That  means  calm?        A.  Yes,  sir. 

Q.  Is  this  the  official  log  ?        A.  Yes,  sir. 

Q.  The  entry  in  the  rough  log  that  you  have  been 
testifying  from  as  the  rough  log  is  kept  in  the  pilot- 
house? 

A.  Yes,  sir,  and  this  is  what  we  call  the  official  log. 

Q.  This  is  written  up  by  the  first  officer  on  the 
ship? 

A.  Every  day  from  the  pilot-house  log-book  entry. 

Mr.  LEVY. — Q.  The  man  tliat  writes  up  this  log- 
book does  not  necessarily — 

Mr.  WALL. — That  is  cross-examination. 
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Q.  I  show  you  the  book  in  regard  to  which  you 
have  (been  [20'5 — 6]  tesitifying,  the  last  book  that 
you  have  been  testifying  to  and  what  you  call  the  offi- 
cial log-book;  is  that  correct? 

A.  That  is  the  only  log-book  that  I  know  of  aboard 
the  ship. 

Q.  Where  did  you  get  this  book  that  you  call  the 
official  log-book;  when  you  brought  it  up  here  where 
did  you  get  it?        A.  On  board  the  ship. 

Q.  What  ship?        A.  '^Roanoke." 

Q.  Where  did  you  find  it,  where  was  it? 

A.  In  the  mate's  room;  I  sign  it  every  day  and 
look  it  over. 

Q.  When  you  brought  it  up  here  to-day  you  found 
it  in  the  mate's  room?        A.  Not  to-day. 

Q.  When? 

A.  When  I  was  subpoenaed  that  time. 

Q.  When  you  got  the  subpoena  you  went  into  the 
mate's  room  and  got  this  book?        A.  Yes,  sir. 

Q.  And  it  has  been  in  your  custody  since  that 
time?        A.  No,  sir. 

Q.  Where  has  it  been? 

A.  I  took  it  to  the  attorneys.  | 

Q.  That  day?        A.  Yes,  sir. 

Q.  And  left  it  with  them?        A.  Yes,  sir. 

Q.  Has  it  been  there  since  that  time? 

A.  Yes,  sir. 

Q.  Where  did  you  get  it  to-day  when  you  brought 
it  out  here  ?        A.  At  the  attorneys. 

Q.  I  will  ask  you  if  as  master  of  the  vessel  you 
looked  it  over  every  day? 
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A.  Every  day  we  look  that  book  oyer. 

Q.  The  master  does? 

A.  Yes,  sir,  to  see  if  the  entries  is  correct,  or  not. 

Q.  Captain,  I  will  ask  you  to  read  the  entries  in 
this  book  beginning  with  the  entry  opposite  10:05 
A.  M.  on  Thursday,  April  10th,  1913,  down  to  and 
including  the  entry  which  I  [206 — ^7]  indicate  to 
you  with  my  finger;  all  of  the  entries  in  the  log-book? 

Mr.  LEVY. — I  shall  object  to  an  answer  being 
given  to  that  question  or  to  the  captain  reading  from 
that  book,  and  I  claim  the  right  to  cross-examine  this 
witness  in  order  to  lay  a  foundation  for  my  objec- 
tion. 

The  COMMISSIONER.— Let  the  question  be  an- 
swered; you  have  entered  your  objection  and  you 
can  cross-examine  the  witness  after  Mr.  Wall  gets 
through  with  his  examination. 

Mr.  LEVY. — I  take  an  exception  to  the  ruling  on 
the  ground  I  have  had  no  opportunity  to  bring  out 
the  facts  regarding  this  book  so  that  my  objection 
may  have  any  foundation. 

Mr.  WALL. — Q.  Answer  the  question  subject  to 
the  objection. 

A.  *^  10:05  ship  stopped.  Propeller  or  some  blades 
of  propeller  gone.  Log  in.  10:30  Lowered  boat. 
Found  shaft  broken  and  two  blades  knocked  off 
wheel.  11:30  dropped  anchor  in  14i/>  fathoms — 60 
fathoms  chain.  12:00  position  at  noon  IV2  S.  S.  W. 
of  Pt.  Arguello.  1:15  P.  M.  secured  wheel  by  means 
of  chains  hove  taut  to  waischocks.  4:45  S.  S.  Santa 
Clara  arrived  in  response  to  wireless  call.     5:20  up 
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anchor  and  proceeded  in  tow  of  S.  S.  Santa  Clara. 
5:45  course  magnetic  N.  W.  %  W.     5:45  Pt.  Arguello 
whistle    and    log    astream.     7:40    change    courses 
N.  N.  W.     8:00  P.  M.  fog,  calm,  smooth.'' 

Q.  What  is  this  indorsement  there  on  the  bottom, 
Captain  ?        A.  That  is  my  name. 

Q.  R.  Dickson,  master?        A.  Yes,  sir. 

Q.  That  is,  you  looked  it  over  and  it  met  with 
your  approval    [207 — 8]     and  you  signed  it  % 

A.  Yes,  sir. 

Q.  Go  ahead  and  read  the  afternoon  entries. 

A.  This  is  the  next  day.  ^ 

Q.  The  first  entry  on  April  11th  is  1  A.  M.? 

A.  Yes,  sir. 

Q.  AprU  11th,  1913  ?        A.  Yes,  sir. 

*^1  A.  M.  courses  N.N.W.  17%  various  eourses, 
fog,  calm,  smooth.  4:00  A.  M.  drifting  about  off 
Port  San  Luis.  6:45  anchored  at  Port  San  Luis  10 
fathoms.  In  hauling  in  tow  line  hawser  fouled  bot- 
tom, and  when  later  the  tug  ^Sea  Rover'  attempted 
to  recover  same  hawser  carried  away  and  40  fathoms 
of  1%''  wire  cable  was  lost,  as  well  as  portion  of 
hawser,  and  the  part  of  hawser  recovered  was  badly 
chafed  by  fouling  rocks.  Original  length  of  hawser 
120  fathoms.  Capstan  shaft  broken  heaving  on 
wire  cable.  10:30  tug  ^Sea  Rover'  arrived  port  Bow 
bits  cracked  by  wire  cable.  2:00  P.  M.  up  anchor 
and  proceeded  in  tow  of  ^Sea  Rover.'  2:15  whist- 
ling buoy  abeam." — 

Q.  That  is  all  I  want.        A.  Yes,  sir. 

Mr.  WALL. — I  am  going  to  offer  in  evidence,  Mr. 
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Levy,  as  Libelants,  Exhibit  Dickson  1,  the  book  that 
the  captain  testified  as  the  official  log  so  far  as  rela- 
tive to  the  entry  to  be  found  therein  under  date  of 
Thursday,  April  10th,  1913,  and  Friday,  April  11th, 
1913,  unless  you  want  to  stipulate  that  these  en- 
tries— 

Mr.  LEVY. — Saving  my  objections  already  made 
and  exceptions  also,  I  will  stipulate  that  what  has 
been  read  is  contained  in  the  book  which  is  referred 
to.  I  also  make  the  objection  to  the  introduction  of 
this  book  and  its  contents  upon  the  ground  that  it  is 
irrelevant  and  immaterial  and  upon  the  further 
ground  that  I  have  not  had  [208 — 9]  no  opportu- 
nity to  cross-examine  the  witness  so  as  to  bring  out 
the  character  of  the  book. 

Mr.  WALL. — Q.  Captain,  you  were  also  subpoe- 
naed to  bring  certain  originals  of  certain  wireless 
messages  received  and  sent  by  you;  have  you  got 
those  with  you? 

A.  I  turned  them  over  to  our  attorney,  Mr.  Levy. 

Q.  I  will  show  you.  Captain,  what  purports  to  be 
certain  wireless  messages  and  will  ask  you  to  look 
them  over  and  state  whether  or  not  you  sent  or  re- 
ceived the  messages  therein  referred  to  either  as  it 
appears  or  substantially  as  it  appeai-s.  First,  I  call 
your  attention  to  Libelants'  Exhibit  1,  and  ask  you 
if  you  sent  substantially  that  message  to  Mr.  Doe. 

A.  Yes,  sir,  to  the  best  of  my  belief,  I  did;  al- 
though I  don't  see  where  they  get  that  10. 

Q.  The  wireless  operator  would  put  the  time  of 
sending  it,  would  he  not? 
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A.  He  ought  to,  but  it  does  not  seem  he  has  there. 
The  tail  shaft  was  not  broken  until  10:05,  and  I 
would  not  send  it  before  the  tail  shaft 'broke. 

Q.  I  will  show  you  Libelants'  Exhibit  2,  which 
purports  to  be  to  Doe,  San  Francisco,  signed  Dick- 
son. 

A.  Yes,  sir,  I  acknowledge  that  as  having  been 
sent  by  me. 

Q.  And  one  marked  Libelants'  Exhibit  3,  in  the 
comer.        A.  Yes,  sir. 

Q.  You  acknowledge  that  as  sent  by  you? 

A.  Yes,  sir. 

Q.  And  the  one  marked  No.  4?        A.  Yes,  sir. 

Q.  And  the  one  marked  No.  5,  purporting  to  be  to 
Captain  Jessen  of  the  ^^ Santa  Clara"  and  signed  by 
you? 

A.  There  is  a  mistake  there;  it  should  have  been 
three  miles  instead  of  two;  that  is  another  mistake 
of  the  wireless. 

Q.  It  should  have  been  three  miles  instead  of  two. 
[209—10]        A.  Yes,  sir. 

Mr.  LEVY.— Three  miles  what? 

Mr.  WALL. — Q.  Three  miles  south. 

A.  To  the  best  of  my  recollection  I  sent  three  in- 
stead of  two. 

Q.  Otherwise  you  acknowledge  the  message  sub- 
stantially as  it  was  sent?        A.  Yes,  sir. 

Q.  And  No.  6,  which  purports  to  be  to  you  from 

Doe?        A.  Yes,  sir. 

Q.  You  acknowledge  receiving  that,  do  you? 
A.  Yes,  sir. 
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Q.  And  No.  7,  which  purports  to  be  to  you  from 
Doe?        A.  Yes,  sir. 

Q.  You  acknowledge  receiving  that  from  Doe? 

A.  Yes,  sir. 

Q.  No.  8,  which  purports  to  be  to  Jessen  from  you? 

A.  Yes,  sir. 

Q.  You  acknowledge  as  having  sent  that? 

A.  Yes,  sir. 

Q.  No.  9,  which  purports  to  be  to  Jessen  from  you? 

A.  Yes,  sir,  except  that  two  miles;  that  is  one 
thing  that  I  do  not  remember  saying. 

Q.  You  think  you  said  three  instead  of  two? 

A.  Yes,  sir,  to  the  best  of  my  belief  I  think  I  said 
three  instead  of  two. 

Q.  No.  10,  to  Jessen  from  you?        A.  Yes,  sir. 

Q.  You  acknowledge  as  having  sent  that  to  Cap- 
tain Jessen,  do  you?        A.  Yes,  sir. 

Q.  And  No.  11,  to  you  from  Jessen? 

A.  Yes,  sir. 

Q.  You  acknowledge  receiving  that? 

A.  Yes,  sir. 

Q.  No.  14,  purporting  to  be  to  you  from  Jessen? 

A.  Yes,  sir. 

Q.  You  acknowledge  having  received  that? 

A.  Yes,  sir. 

Q.  No.  18,  purporting  to  be  to  you  from  Jessen? 
[210—11]        A.  Yes,  sir. 

Q.  You  acknowledge  having  received  that  from 
Jessen?        A.  Yes,  sir. 

Q.  Captain,  what  time  did  the  ''Santa  Clara"  pick 
up  the  ''Roanoke"? 
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A.  To  the  best  of  my  belief  she  arrived  there — to 
the  best  of  my  recollection  she  arrived  there  at  4:45 
by  our  time. 

Q.  In  the  afternoon?        A.  Yes,  sir. 

Q.  And  either  prior  thereto  or  at  any  time  imme- 
diately subsequent  thereto  were  there  any  other  ves- 
sels in  the  immediate  locality? 

A.  There  was  several  of  them. 

Q.  What  one  or  ones  did  you  see? 

A.  I  did  not  see  any,  it  was  that  foggy;  I  could  not 
see  anv. 

Q.  IHdn't  any  come  in  sight  at  all? 

A.  One  steam  schooner. 

Q.  What  steam  schooner  was  that? 

A.  I  do  not  remember  that  either;  I  did  not  see  his 
name,  he  went  right  by  us. 

Q.  Did  you  send  or  instruct  any  of  your  wireless 
operators  to  send  out  any  wireless  messages  to  any 
vessel  or  vessels  except  the  '* Santa  Clara''? 

A.  I  had  the  operator  find  out  what  ships  were 
around  in  case  we  should  need  them? 

Q.  Just  what  did  you  tell  him  to  do? 

A.  To  send  and  find  out  just  what  ships  were 
around. 

Q.  Did  he  make  any  report  to  you  in  regard  to  that 
message?        A.  He  did. 

Q.  What  did  he  say  to  you? 

A.  He  said  that  he  had  picked  up  the  *' Santa 
Clara"  first. 

Q.  Did  he  tell  you  at  any  time  that  he  had  picked 
up  the  ^^ Willamette"?        A.  He  did. 
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Q.  Did  you  tell  him  to  send  any  message  to  the 
'^Willamette"? 

A.  He  came  to  me  and  said  that  the  ^'Willamette" 
was  around;  [211 — 12]  I  did  not  ask  him  where- 
abouts, thinking  that  she  must  be  close  up.  I  asked 
him'  to  have  her  come  around  by  us  and  if  he  would 
stay  by  us,  thinking  that  if  the  passengers  should  be 
of  the  opinion  that  they  wanted  to  move  away  from 
the  ** Roanoke"  I  would  put  them  on  her,  but  I  never 
for  a  moment  thought  that  I  would  take  any  assist- 
ance from  any  of  them  after  I  found  that  the  *' Santa 
Clara"  was  coming  down  south. 

Q.  What  time  did  you  arrive  off  Port  San  Luis? 

A.  That  was  in  the  morning. 

Q.  Of  the  11th? 

A.  To  the  best  of  my  recollection  somewhere 
around  three  or  four  o'clock  in  the  morning;  I  am  not 
positive  of  that. 

Q.  To  the  best  of  your  recollection  it  was  some- 
where around  three  or  four  o'clock  in  the  morning 
of  the  nth?        A.  Yes,  sir. 

Q.  It  took  you  from  4:45  on  the  10th  to  somewhere 
around  three  or  four  on  the  11th  to  arrive  off  Port 
San  Luis?        A.  Yes,  sir. 

Q.  What,  when  you  arrived,  did  you  do  until  day- 
light? 

A.  We  lay  off  there  for  two  or  three  hours  until 
we  went  in. 

Q.  Did  you  remain  stationary  or  were  you  cruis- 
ing back  and  forth? 

A.  He  was  cruising  back  and  forth  with  us. 
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Q.  You  did  not  anchor?        A.  No,  sir. 

Q.  Why  not?        A.  That  I  do  not  know. 

Q.  Have  you  been  in  Port  San  Luis  often? 

A.  Nine  years  running  in  there  from  two  to  three 
times  a  month. 

Q.  And  what  is  the  character  of  the  port  and  the 
approaches  from  the  seaside? 

A.  It  is  a  breakwater    there    which     [212 — 13] 
forms  the  port  and  the  harbor  inside. 

Q.  I  mean  as  to  the  character  of  the  approaches 
in  the  vicinity  of  the  breakwater? 

A.  It  is  a  good  opening;  plenty  of  water. 

Q.  In  the  entrance  itself? 

A.  Yes,  sir,  there  is  a  bell  buoy  pretty  well  south, 
about — well,  about  two  or  three  miles  south. 

Q.  I  mean  on  each  side  of  the  entrance,  say  a  dis- 
tance of  two  or  three  miles? 

A.  It  is  an  open  roadstead. 

Q.  I  mean  as  to  the  character,  whether  there  are 
any  islands  there? 

A.  One  only;  there  is  an  island  where  the  break- 
water is  built  out  of. 

Q.  Captain,  how  long  have  you  been  master  of  ves- 
sels?       A.  Since  1898. 

Q.  And  hold  a  license  for  any  character  of  steam 
and  sail? 

A.  In  the  ocean,  unlimited  steam  and  sail. 

Q.  And  before  you  were  master  how  long  were 
you  first  officer? 

A.  I  was  second  officer  and  first  officer  since  1889. 
Q.  And  during  that  time  you  have  navigated  many 
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vessels,  have  you  not? 

A.  In  the  neighborhood  of  11  or  12;  about  11  I 
think  it  is. 

Q.  I  will  ask  you  to  plot  the  position  of  the  '^  Ro- 
anoke" on  Libelants'  Exhibit  Palmer  No.  1,  Coast 
and  Geodetic  Survey  Chart  53'(X),  II/2  miles  south 
southwest  magnetic  of  Point  Arguello.  There  was  a 
quarter  of  a  point  of  westerly  deviation? 

A.  Yes,  sir. 

Q.  You  have  plotted  the  position  of  the  ''Roan- 
oke" 1%  miles  south  southwest  of  Point  Arguello 
magnetic  with  a  deviation  of  the  ship's  compass  of 
two  degrees  westerly  deviation,  and  I  will  ask  you  to 
put  a  large  Capital  A  on  [213 — 14]  the  position 
you  have  plotted  on  the  chart? 

A.  Before  I  will  say,  that  is  according  to  the  sec- 
ond officer's  statement  when  he  said  he  thought  he 
saw  Point  Arguello  Light-house,  but  it  might  not 
have  been  so;  the  sound  of  the  whistle  sounded  more 
like  south  to  me  than  south  southwest. 

Mr.  LEVY. — Q.  And  you  are  just  figuring  here  ac- 
cording to  somebody  else's  statement? 

A.  Yes,  sir,  and  from  the  log-book  according  to  the 
second  officer's  statement  when  he  thought  he  saw 
the  light-house. 

Mr.  WALL. — Q.  You  were  asked  to  plot  the  posi- 
tion on  the  chart  from'  that  particular  data? 

A.  Yes,  sir. 

Q.  I  will  ask  you  to  mark  the  position  that  you 
have  plotted  with  a  large  capital  A  so  as  to  show  that 
it  is  the  little  period  inside  the  circle  just  to  the  left 
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of  the  letter  R  in  Rocky  Point?        A.  Yes,  sir. 

Q.  The  point  or  period  sairronnded  by  a  circle  just 
above  22,  the  figure  22  and  just  to  the  left  of  the  let- 
ter R  in  Rocky  Point  is  the  position  you  have  plotted 
according  to  that  data? 

A.  From  the  data  I  have  got;  but  myself  I  claim 
we  were  south  or  probably  east  of  south. 

Q.  You  know,  as  a  matter  of  fact,  do  you  not,  Cap- 
tain, that  actually  you  were  in  between  14  and  15 
fathoms  of  water?        A.  Yes,  sir. 

Q.  You  know  that  yourself?        A.  Yes,  sir. 

Q.  So  that  as  a  matter  of  fact  in  order  to  be  in 
14  or  15  fathoms  of  water — 

A.  (Intg.)     We  should  be  about  here. 

Q.  Put  a  period  where  you  said  ^^we  should  be 
about  here"? 

A.  Yes,  sir;  we  should  be  somewheres  in  that 
neighborhood. 

Q.  I  will  ask  you  to  draw  a  circle  around  that,  Cap- 
tain, [214 — 15]  where  you  say  we  should  be  some- 
wheres around  that  neighborhood  and  put  a  capital 
B  there?        A.  Yes,  sir. 

Mr.  LEVY. — ^I  object  to  this  testimony  as  being- 
incompetent. 

Cross-examination. 

Mr.  LEVY. — Q.  Captain,  in  one  of  these  messages 
you  talk  about  having  passengers  on  board,  is  that 
the  reason  why  you  wanted  assistance  at  once? 

A.  Yes,  sir. 

Q.  Was  it  the  situation  of  the  vessel  that  needed 
assistance?        A.  No,  sir. 
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Q.  Or  just  because  you  had  passengers  and 
thought  they  might  want  to  get  away  from  the  '^Ro- 
anoke," and  thought  they  might  not  want  to  be  de- 
layed a  long  time?        A.  Yes,  sir. 

Q.  In  the  message  you  sent  in  regard  to  need  of 
assistance  at  once  you  had  that  in  view,  is  that  right? 

Mr.  WALL. — We  object  to  that  as  not  proper 
cross-examination  and  also  further  the  witness  is  the 
master  of  the  vessel  belonging  to  the  claimant  in  this 
case,  and  also  the  questions  are  leading. 

A.  Yes,  sir. 

Q.  This  book  here  that  you  have  referred  to  as  the 
official  log;  that  is  not  written  by  the  man  who  takes 
down  the  data,  is  it? 

A.  He  is  a  bridge  officer;  there  is  three  bridge  offi- 
cers, the  first,  second  and  third  officers  stand  watch 
and  watch  on  the  bridge. 

Q.  The  officer  on  the  bridge  writes  in  the  smaller 
book,  the  first  one  that  was  considered  this  after- 
noon?       A.  Exactly. 

Q.  Then  the  first  officer  whites  what  he  finds  in 
this  first  book,  the  bridge-book  and  transcribes  it 
into  this  second  so-called  [215 — 16]  official  log- 
book?       A.  Yes,  sir. 

Q.  But  the  first  officer  did  not  write  doA\Ti  all  those 
items  in  the  first  book,  did  he  ?        A.  No,  sir. 

Q.  The  first  officer  was  not  present  when  all  those 
items  were  written  down  in  the  first  book,  was  he  ? 

A.  He  was  on  duty  around  the  decks  getting  the 
boats  and  lines  ready. 

Q.  He  was  not  there  making  these  notes? 
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A.  No,  sir. 

Q.  Had  nothing  to  do  with  miaking  the  notes? 
A.  No,  sir. 
Mr.  LEVY.— That  is  all. 

Redirect  Examination. 

Mr.  WALL. — ^^Q.  The  first  officer  was  around  the 
deck  during  all  that  time  ? 

A.  He  was  around  the  deck,  but  he  was  not  on 
duty? 

Q.  Does  he  not  stand  on  deck  watch  also? 

A.  Eight  hours  a  day. 

Q.  Eight  hours  a  day  he  stands  a  deck  watch? 

A.  Yes,  sir. 

Q.  And  you  have  how  many  officers?        A.  Three. 

Q.  And  they  each  take  turns  four  hours'  on  and 
eight  hours  off?        A.  Yes,  sir. 

Q.  During  the  time  from  10  o'clock  in  the  morn- 
ing— ^^from  10  o'clock  in  the  morning  of  the  10th 
imtil  1  o'clock  in)  the  morning  of  the  11th,  the  first 
officer  would  have  a  deck  watch ?        A.  Prom  when? 

Q.  From  one  o'clock  in  the  morning  of  the  10th 
until  one  o  'clock  in  the  morning  of  the  11th  he  would 
have  one  or  more  deck  watches? 

A.  The  first  officer's  watch  is  from  4  to  8  morning 
and  afternoon. 

Q.  As  a  matter  of  fact  the  first  officer  was  on  deck 
at  10  o'clock  during  that  time?  A.  No,  sir.  [216 
—17] 

Q.  The  first  officer  is  on  what  tim«  ? 

A.  4  to  8  morning  and  afternoon. 

Q.  He  was  on  watch  from  4  to  8  of  the  10th  in  the 
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afternoon,  was  he  not?        A.  Yes,  sir. 

Q.  So  that  he  was  on  watch  for  four  hours  during 
that  time?        A.  Yes,  sir. 

Q.  And  he  was  also  about  the  deck  during  the  day 
looking  after  his  duties  as  first  officer  ? 

A.  Between  5  and  6  he  was  putting  the  line  on  the 
*^ Santa  Clara." 

Q.  So  as  a  matter  of  fact  the  first  officer  was 
around  on  the  decks  during  the  whole  of  the  time 
that  the  ^'Roanoke"  was  being  picked  up  by  the 
^* Santa  Clara,"  was  he  not? 

A.  He  was  not  on  duty  all  the  time. 

Q.  He  was  around  the  deck  ?        A.  Yes,  sir. 

Mr.  LEVY. — ^Q.  He  had  nothing  to  do  with  writ- 
ing these  notes  in  the  small  book  that  was  used  first  ? 

A.  Not  except  when  he  w^as  on  watch.     [217 — 18] 

United  States  of  America, 

State  and  Northern  District  of  California, 

City  and  County  of  San  Francisco, — ss. 

I,  Francis  Krull,  a  United  States  Commissioner 
for  the  Northern  District  of  California,  do  hereby 
certify  that  pursuant  to  the  order  of  reference  made 
to  take  and  report  the  testimony  herein  that  on 
Thursday,  August  21st,  1913, 1  was  attended  by  F.  R. 
Wall,  Esq.,  proctor  for  the  libelant,  and  David  Ltevy, 
Esq.,  proctor  for  daimant,  and  by  the  witness  Rich- 
ard Dickson,  who  was  of  sound  mind  and  lawful 
age,  and  that  the  said  witness  was  by  me  first  duly 
cautioned  and  sworn  to  testify  the  truth,  the  whole 
truth  and  nothing  but  the  truth  in  said  cause;  that 
the  foregoing  testimony  was  taken  in  shorthand  by 
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Herbert  Bennett,  a  competent  stenographer,  and 
afterwards  reduced  to  tj^ewriting,  pursuant  to  such 
order  of  reference. 

In  witness  whereof,  I  have  hereunto  subscribed 
my  hand  at  my  office  in  the  city  and  county  of  San 
Francisco,  State  of  California,  this  15th  day  of  Sep- 
tember, 1913. 

FBANOTS  KRULL, 
U.    S.    Commissioner,   Northern   District   of   Cali- 
fornia, at  San  Francisco. 

[Endorsed]  :  Filed  Sept.  15, 1913.  W.  B.  Maling, 
Clerk.  By  Francis  Krull,  Deputy  Clerk.  [218— 
^9] 


At  a  stated  term  of  the  District  Court  of  the  United 
States  of  America  for  the  Northern  District  of 
California,  First  Division,  held  at  the  court- 
room thereof,  in  the  City  and  County  of  San 
Francisco,  on  Tuesday,  the  7th  day  of  October, 
in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  thirteen.  Present:  The  Honorable 
M.  T.  DOOLING,  Judge. 

No.  15,401. 

OSKAR  JOHANSEN  et  al., 

vs. 
Str.  ^^ ROANOKE,"  etc. 

Order  Filing  Opinion,  etc. 

This  cause  having  been  heretofore  submitted  to  the 
Court  for  decision,  now  after  due  consideration  had 
the  Court  filed  its  written  opinion  and  by  the  Court 
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ordered  that  a  Decree  be  entered  herein  for  the  sum 
of  $887.50,  being  for  one-half  month's  pay  to  be  dis- 
tributed to  the  persons  named  in  the  memorandum 
attached  to  the  opinion  filed.     [219] 


In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  First 
Division. 

IN  ADMIRALTY— No.  15,401. 

OSKAR  JOHANS'EN  et  al., 

Libelants, 

vs. 

The  Steamer  ^^ROANOKE''  et  al., 

Respondents. 

Order  that  Decree  be  Entered. 

On  April  10th,  1913,  the  steamer  ^^ Roanoke," 
bound  from  San  Pedro  to  San  Francisco,  with  98 
passengers  and  a  cargo  of  freight,  lost  her  propeller 
when  in  the  neighborhood  of  Point  Arguello.  She 
drifted  inshore  from  10:05  A.  M.  until  11:10  A.  M., 
when  the  anchor  was  dropped  in  14^/^  fathoms  of 
water  at  a  point  in  the  neighborhood  of  1%  miles 
south  by  east  of  Point  Arguello.  There  was  no  wind 
and  the  sea  was  calm,  with  a  light  swell  from  the 
west.  During  the  time  that  she  remained  so  an- 
chored, that  is,  until  about  5 :20  P.  M.,  she  was  en- 
veloped in  a  dense  fog,  and  not  more  than  a  half  mile 
to  the  eastward  of  the  regular  course  of  vessels  ply- 
ing along  the  coast.  No  rough  weather  was  en- 
countered during  this  period,  the  sea  remaining  calm 
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and  there  beimg  no  wind.  The  anchor  held  without 
any  apparent  strain.  The  coast  in  that  neighborhood 
is  rocky  in  some  places  and  sandy  in  others.  The 
steamer  ** Santa  Clara"  en  route  from  San  Francisco 
to  Port  Harford,  about  10:45  A.  M.  received  the  fol- 
lowing message  from  the  ^^ Roanoke": 
*^Capt.  Jessen,  8.  S.  ^ Santa  Clara,' 

Come  to  our  assistance,  lost  wheel  two  miles  South 
Point  Arguello. 

DICKERSON."     [220] 

To  which  he  replied  about  10:55  A.  M. : 
*^Capt.  Dickerson,  S.  S.  *  Roanoke,' 

Your  message  received.     Coming  to  your  assist- 
ance. 

JESSEN." 

At  12:07  the  master  of  the  ^'Roanoke"  sent  to  the 
''Santa  Clara"  the  following  message : 
''Jessen,  'Santa  Clara,' 

We  need  your  assistance  at  once. 

DICKERSON." 

Upon  receipt  of  the  first  message  the  "Santa 
Clara"  altered  her  course  and  steamed  directly  for 
the  "Roanoke,"  arriving  there  about  4:45  P.  M.,  and 
took  her  in  tow  for  San  Luis  where  they  arrived 
about  4  A.  M.,  and  where  the  "Roanoke"  anchored 
about  6:45  A.  M.  outside  the  breakwater.  She  re- 
mained there  until  11  A.  M.  when  the  tug  "Sea 
Rover,"  dispatched  from  San  Francisco  for  that 
purpose,  took  her  in  tow  and  finally  landed  her  at 
her  doc^k  at  the  latter  place.  The  "Santa  Clara" 
dropped  her  at  San  Luis  in  obedience  to  the  orders 
of   the   President   of   claimant,   the   North  Pacific 
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Steamship  Company,  the  owner  of  both  steamers, 
hut  was  always  near  enough  to  assist  until  the  tug 
arrived.  The  present  libel  is  by  the  crew  of  the 
*' Santa  Clara"  for  salvage. 

It  is  evident  that  while  the  sea  remained  calm  and 
the  anchor  held,  the  ^^Eoanoke"  would  not  be  in  any 
immediate  danger.  But  on  this  coast  in  the  month 
of  April  it  is  impossible  to  say  how  long  sUiCh  condi- 
tions would  continue.  A  vessel  so  disabled  as  to  be 
without  motive  power,  within  II/2  miles  of  a  rocky 
coast,  may,  if  not  relieved,  reasontaibly  apprehend 
danger.  The  telegrams  of  the  master  of  the  ^'Roan- 
oke'' would  indicate  that  he  believed  that  [221] 
he  was  in  need  of  assistance,  and  the  circumstances 
were  such  as  to  render  that  belief  very  reasonable. 
The  fact  that  the  danger  was  not  immediately  immi- 
nent is  not  at  all  controlling.  It  is  contended  that 
this  was  a  towage  instead  of  a  salvage  service ;  but 
to  this  contention  I  am  unable  to  agree,  *^A  salvage 
service  is  a  service  voluntarily  rendered  to  a  vessel 
needing  assistance,  and;  is  designed  to  relieve  her 
from  some  distress  or  danger  either  present  or  to  be 
reasonably  apprehended.  A  towage  service  is  one 
which  is  rendered  for  the  mere  purpose  of  expediting 
her  voyage,  without  reference  to  any  eircumistances 
of  danger."  McConnocliie  vs.  Kerr,  9  Fed.  50.  The 
services  here  rendered  were  salvage  sendees.  Both 
steamers  belonging  to  the  same  owners,  there  is  no 
claim  made  on  behalf  of  the  steamer  ^' Santa  Clara,'' 
the  action  being  solely  in  behalf  of  the  crew — ^^ith 
the  exception  of  the  master  and  the  engineer  who 
make  no  claim.     The  value  of  the  ** Roanoke"  was 


vs.  A,  Sjogren  et  al,  247 

stipulated  to  'be  $150,000.00,  she  was  relieved  with- 
out any  difficulty  by  the  *^  Santa  Clara"  with  her  own 
lines  brought  aboard  the  *^  Santa  Clara"  by  her  own 
crew.  No  hardships-  or  special  dangers  were  under- 
gone by  the  '^ Santa  Clara's"  crew,  and  under  all  the 
circumstances  I  think  one-half  a  month's  pay  to  each 
of  the  crew  wiU  be  ample  compensation.  This  award 
is  made  for  the  reason  that  all  salvage  awards  should 
be  fairly  soibstantial  so  that  vesselsi  and  crews  may 
be  rather  encouraged  to  render  such  services  than 
discouraged  from  so  doing. 

A  decree  will  be  entered  for  $887.50,  being  for  one- 
half  month's  pay,  which  will  be  distributed  to  the 
persons  named  in  the  annexed  memorandum. 
October  7th,  1913. 

M.  T.  DOOLING, 

Judge.     [222] 
Office.  Name.  Salary. 

Second  Officer    Sjogren 85.00 

Third        ''        «  J.  E.  Johnson 70.00 

1st  Asst.  Engineer.. .  Disher ^^'^ 

2d      -  -        ...Eeed ^'^ 

3d      "  '*        ...Jacobs   80.00 

Seaman    Becker 50.00 

Meislahn   50.00 

Cain  50.00 

Palmer 50.00 

Christenson 50.00 

A.  Johnson 50.00 

Johansen 50.00 

A.  Anderson 50.00 

lE.  Anderson 50.00 
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Andreasson 50.00 

1st  Cook J.  Pitts  75.00 

2d      ''      Martin  60.00 

3d      ''      W.  E.  Pitts  45.00 

Pantryman    Andrews   50.00 

Mess  Boy Tennant    35.00 

Purser Frankel  90.00 

Wireless    Operator. .  K.  G.  Clark 40.00 

Fireman  Matson 55.00 

Fraser   55.00 

Wiper Staley  (Fabey)   45.00 

Oiler   Kremer   45.00 

''      Caskey 45.00 

''      Nelson   45.00 

Waiters A.  G.  Clarke 30.00 

[223] 

"       Kotcharin  50.00 

'*       Gibson   35.00 

''      Hansen 50.00 

[Endorsed] :   Filed   Oct.  7,  1913.    W.  B.  Maling, 
Clerk.     By  Francis  Krull,  Deputy  Clerk.     [224] 


At  a  stated  term  of  tbe  District  Court  of  tbe  United 
States  of  America  in  and  for  tbe  Nortbem  Dis- 
trict of  California,  Fii^t  Division,  beld  at  tbe 
United  States  Postoffice  and  Court  Building,  in 
tbe  city  of  San  Francisco,  State  of  California, 
on  Tbursday,  tbe  9tb  day  of  October,  1913. 
Present:  Tbe  Hon.  M.  T.  DOOLING,  District 
Judge. 
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No.  15,401. 
OSKAR  JOHANSEN  et  als., 


Lflbelante, 


vs. 

The  Steainer  ^^ ROANOKE/'  etc. 

Final  Decree,  etc. 
FENAL  DECREE  IN  BEHALF  OF  CERTAIN 

LIBELANTS'. 

This  cause  having  been  brought  on  regularly  for 
hearing  upon  the  pleadings  and  proof,  and  the  ad- 
vocates of  the  respective  parties  having  been  heard, 
and  the  Court  having  deliberated  upon  and  consid- 
ered all  and  singular  the  premises  herein,  the  Court 
now  finds  that  services  rendered  by  the  crew  of  the 
*^ Santa  Clara"  were  salvage  services);  that  there  is 
due  to  each  of  the  libelants  herein  mentioned,  as 
members  of  the  crew  of  the  ''Santa  Clara,"  for  sal- 
vage services,  the  sum  set  opposite  to  the  name  of 

each  libelant,  to  wit :  

Second  Officer A.  Sjorgren. ...... .. .  ..$412.50 

Third  Officer J.  E.  Johnson 35.00 

First      Asst.  Engr . .  A.  Disher  50.00 

Second    ''        ''      . .  Geo.  M.  Reed 45.00 

Third      ''        ''       . .  Gr.  W.  Jacobs 40.00 

Seaman   Geo.  K.  Bekker 25.00 

Seaman   M.  Meislahn 25.00 

[225] 

Seaman   P.  Cain  25.00 

Seaman   F.  G.  Palmer 25.00 

Seaman   Christen  Christensen  . .  25.00 
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Seaman   A.  Johnsen 25.00 

Sieaman   Oskar  JohanseD 25.00 

Sieaman   A.  C.  Andersen 25.00 

S'eanian   E.  Andersson 25.00 

Seaman   H.  Andreasen 25.00 

First  Cook J.  Pitts  37.50 

Second  Cook J.  Martin 30.00 

Third  Cook W.  E.  Pitts  22.50 

Pantryman    E.  Andrews 25.00 

Messl>oy    R,  Tennant 17.50 

Purser B.  Frankel 45.00 

Wireless  Operator  . .  K.  G.  Clark 20.00 

Fireman V.  Matson 27.50 

Fireman  A.  Eraser  27.50 

Wiper M.  Staley   (Fahey)  . . . .  22.50 

Oiler   W.  Kremer 22.50 

Oiler   A,  S.  Caskey  22.50 

Oiler   S.  B.  Nilsen 22.50 

Waiter A.  G.  Clarke 15.00 

Waiter .J.  Kotcharin   25.00 

Waiter -«C.  Gibson  17.00 

Waiter Hansen    25.00 

And  the  Court  further  finds  that  each  of  said 
sums  of  money  due  to  each  of  said  libelants  as  afore- 
said is  a  lien  on  the  said  steamer  ^^ Roanoke.''  Now, 
therefore, — 

It  is  Ordered,  Adjudged  and  Decreed  that  each  of 
said  libelants  recover  for  said  salvage  services  the 
6um  set  opposite  to  the  name  [226]  of  each  of 
said  libelants  as  follows,  to  wit : 
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A.  Sjogren $42.50 

J.  E.  Johnson. 35.00 

A.  Disher 50'. 00 

Geo.  M.  Reed 45.00 

G.W.Jacobs 40.00 

Geo.  K.  Bekker 25.00 

M.  Meislahn 25.00 

P.Cain 25.00 

F.  G.  Palmer 25.00 

Christen  Christensen 26.00 

A.  Johnsen 25.00 

Oskar  Johansen 25 .00 

A.  C.  Andersen 25.00 

E.  Andersson 25.00 

H.  Andreasen 25.00 

J.  Pitts 3T.50 

J.  Martin 30.00 

W.  E.  Pitts 2;2.50 

E.  Andrews 25.00 

R.  Tennant IT. 50 

B.  Frankel 45.00 

K.  G.  Clark 20.00 

V.  Matson 27.50 

A.  Eraser 27.50 

M.  Staley  (Pahey) 22 .50 

W.  Kremer 22.50 

A.  S.  Caskey 22.50 

[227] 

S.  B.  Nilsen 22.50 

A.  G.  Clarke 15.00 

J.  Kotcharin 25.00 

C.Gibson 17.50 

Hansen 25.00 
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Together  with  interest  at  six  per  cent  per  annum 
on  each  of  said  sums  from  the  date  of  the  filing  of 
the  libel  herein. 

It  is  further  ordered,  adjudged  and  decreed  that 
said  libelants  recover  herein  their  costs,  to  be  taxed. 

And  it  is  further  ordered,  adjudged  and  decreed 
that,  unless  this  decree  be  satisfied  or  an  appeal  be 
taken  therefrom  within  the  time  limited  by  law  and 
the  rules  of  this  court,  the  claimant  and  the  stipula- 
tors for  value  and  for  costs  on  behalf  of  said  steamer 
^^ Roanoke,"  or  either  thereof,  do  cause  the  engage- 
ments in  said  stipulations,  and  in  each  thereof,  to  be 
performed  or  show  cause  within  four  (4)  days  after 
the  expiration  of  the  time  to  appeal,  or  if  that  be  not 
a  day  of  jurisdiction  then  on  the  first  succeeding  day 
of  jurisdiction,  why  execution  should  not  issue 
against  them,  and  against  each  thereof,  their  goods, 
chattels,  land  and  tenements  or  other  real  estate. 

Dated:  October  9,  1913. 

M.  T.  DOOLING, 

Judge. 

[Endorsed] :  Filed  Oct.  9,  1913.  W.  B.  Maling, 
Clerk.    By  C.  W.  Calbreath,  Deputy  Clerk.     [228] 
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In  the  District  Court  of  the  United  States,  Northern 
District  of  California,  First  Division, 

IN  ADMIRALTY. 

OSKAR  JOHANSEN  et  al., 

Libelants  and  Appellees, 

vs. 

The    Steamer   '^ROANOKE,"    etc.,    NORTH   PA- 
CIFIC STEAMSHIP  COMPANY,  a  Corpora- 

tion^ 

Claimant  and  Appellant. 

Notice  of  Appeal. 

To  the  Clerk  of  the  Above-entitled  Court  and  to  F. 
R.  Wall,  Esq.,  Proctor  for  Libelants: 
You  and  each  of  you   are   hereby   notified   that 
claimant,  North  Pacific  Steamship  Company,  a  cor- 
poration, hereby  appeals  to  the  United  States  Circuit 
Court  of  Appeals  for  the  9th  Circuit,  from  the  final 
decree  in  behalf  of  certain   libelants   herein,  dated 
October  9th,  1913,  wherein  it  was  ordered,  adjudged 
and  decreed  that  such  libelants  recover  certain  sums 
of  money  as  and  for  salvage  services,  together  with 
interest  thereon  and  costs  of  suit. 
Dated:  October  16,  1913. 

CHARLES  H.  SOOY  and 
DAVID  L.  LEVY, 
Proctors  for  Claimant  and  Appellant. 
Due  service  and  receipt  of  a  copy  of  the  above  is 
hereby  admitted  this day  of  October,  1913. 


Proctor  for  Libelants. 
Served  Oct.  16, 1913.    R.  W.  K. 
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[Endorsed] :   Filed  Oct.  17,  1913.     W.  B.  Maling, 
Clerk.    By  Francis  Ej:u11,  Deputy  Clerk.     [229] 


In  the  District  Court  of  the  United  States,  Northern 
District  of  California,  First  Division. 

IN  ADMIRALTY. 

OSKAR  JOHANSEN  et  al., 

Libelants  and  Appellees, 

vs. 

The  Steamer  ^'ROANOKE,"  etc.,  NORTH  PA- 
CIFIC  STEAMSHIP  COMPANY,  a  Corpora- 
tion, 

Claimant  and  Appellant. 

Assignment  of  Errors. 
NOW  COMES  North  Pacific  Steamship  Company, 
a  corporation,  claimant  and  appellant  herein,  and 
assigns  errors  in  the  rulings,  proceedings,  orders,  de- 
cisions and  decrees  of  said  District  Court  herein  as 
follows,  to  wit: 

1.  That  the  Court  erred  in  finding  that  the  ser- 
vices rendered  by  the  crew  of  the  *' Santa  Clara"  to 
the  steamer  ^* Roanoke"  were  salvage  services. 

2.  That  the  Court  erred  in  finding  that  the  crew 
of  the  ** Santa  Clara"  rendered  any  services  what- 
ever to  the  steamer  ** Roanoke." 

3.  That  the  Court  erred  in  finding  that  libelants 
herein  rendered  salvage  or  any  services  whatever 
to  the  steamer  *' Roanoke." 

4.  The  Court  erred  in  finding  that  there  is  due 
each  of  the  libelants  herein  as  members  of  the  crew 
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of  the  *^ Santa  Clara"  or  any  other  capacity,  for 
salvage  services,  or  for  any  services,  or  otherwise, 
or  at  all,  the  sum  set  opposite  the  name  of  each  libel- 
ant in  the  decree  heretofore  filed  herein. 

5.  That  the  Court  erred  in  finding  that  each  of 
said  sums  of  money,  or  any  thereof,  is  a  lien  on  the 
said  steamer  ' '  Roanoke. ' '     [230] 

6.  The  Court  erred  in  decreeing  that  each  of  said 
libelants  recover  for  salvage  services  said  sum,  or 
that  salvage  or  any  services  whatever  were  per- 
formed, or  that  any  recovery  whatever  should  be 
had  by  any  of  said  libelants  for  alleged  salvage  or 
any  other  service. 

7.  The  Court  erred  in  decreeing  interest  at  6% 
per  annum,  or  any  other  interest  on  each  of  said  sums 
from  the  date  of  the  filing  of  the  libel  herein,  or  for 
any  time,  or  at  all. 

8.  The  Court  erred  in  decreeing  that  said  libel- 
ants or  any  of  them,  should  recover  their  costs. 

9.  That  the  Court  erred  in  not  making  and  enter- 
ing a  decree  herein  in  favor  of  this  claimant,  dismiss^ 
ing  the  libel  herein  and  releasing  the  steamer  *' Ro- 
anoke" from*  any  liability  whatever  thereunder,  or 
to  libelants  herein,  or  any  of  them. 

Each  and  all  of  the  above  particulars  were,  are 
and  are  hereby  assigned  by  claimant  and  appellant 
as  errors. 

WHERElFORE  claimant  and  appellant  prays  the 
judgment  of  the  United  States  Circuit  Court  of  Ap- 
peals, 9th  Circuit,  in  the  premises,  that  the  decree 
appealed  from  be  reversed  and  that  it  recover  its 
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costs  herein  incurred. 
Dated:  October  16,  1913. 

CHARLES  H.  SOOY  and 
DAVID  L.  LEVY, 

Proctors  for  Claimant  and  Appellant. 

[Endorsed] :  Filed  Oct.  17,  1918.     W.  B.  Maling, 
Clerk.    By  Francis  Krull,  Deputy  Clerk.     [231] 


In  the  District  Court  of  the  United  States,  Northern 
District  of  Calif or^iia,  First  Division. 

IN  ADMIRALTY. 

OSKAR  JOHANSElSr  et  al., 

Libelants  and  Appellees, 

vs. 

The  Steamer  ^'ROANOKE,"  etc.,  NORTH  PA- 
CIFIC STEAMSHIP  COMPANY,  a  Coi^ora- 
tion. 

Claimant  and  Appellant. 

Bond  on  Appeal  for  Costs  and  Staying  Execution. 
KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  North  Pacific  Steamship  Company,  a  cor- 
poration organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  California,  as  principal, 
and  Illinois  Surety  Company,  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  Illinois,  as  surety,  are  held  and  fimily 
bound  unto  A.  Sjogren,  J.  E.  Johnson,  A.  Disher, 
Geo.  M.  Reed,  G.  W.  Jacobs,  Geo.  K.  Bekker,  M. 
Meislahn,  P.  Cain,  F.  G.  Palmer,  Christian  Chris- 
tensen,  A  Johnsen,  Oskar  Johansen,  A.  C.  Andersen, 
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E.  Anderson,  H.  Andreason,  J.  Pitts,  J.  Martin,  W. 
E.  Pitts,  E.  Andrews,  R.  Tennant,  B.  Frankel,  K.  G. 
Clark,  V.  Matson,  A.  Eraser,  M.  Staley  (Fahey),  W. 
Kremer,  A.  S.  Caskey,  S.  B.  Mlsen,  A.  G.  Cflarke,  J. 
Kotcharin,  C.  Gibson,  Hansen,  libelants  in  the 
above-entitled  cause,  in  the  sum  of  Two  Hundred 
and  Fifty  Dollars  ($250.00),  and  in  the  further  sum 
of  Fifteen  Hundred  Dollars  ($1500.00),  to  be  paid 
to  the  said  libelants  and  their  successors  or  assigns, 
for  the  payment  of  which  sums,  well  and  truly  to  be 
made,  we  bind  ourselves  and  each  of  us,  our  and  each 
of  our  heirs,  [232]  successors,  executors  and  ad- 
ministrators, jointly  and  severally,  firmly  by  these 
presents. 

Sealed  with  our  seals  and^^ated  this  17th  day  of 
October,  1913. 

WHEREAS,  North  Pacific  Steamship  Company, 
a  corporation,  as  claimant  of  the  steamer  ^'Roan- 
oke,'' has  appealed  to  the  United  States  Circuit 
Court  of  Appeals,  for  the  9th  Circuit,  from  a  decree 
of  the  District  Court  of  the  United  States,  for  the 
Northern  District  of  California,  bearing  date  the  9th 
day  of  October,  1913,  in  a  suit  in  which  the  parties 
above  named  as  libelants  were  libelants  against  the 
steamer  *^ Roanoke,"  her  machinery,  tackle,  apparel, 
etc.,  and  which  decree  orders  that  said  Steamer  ^'Ro- 
anoke," etc.,  and  her  stipulators,  to  pay  said  libel- 
ants the  sum  of  $887.50,  with  interest  thereon  at  the 
rate  of  6%  per  annum  from  the  date  of  the  filing  of 
the  libel,  together  with  costs,  and 

WHEREAS  said  North  Pacific  Steamship  Com- 
pany,  a  corporation,  desires  during  the  progress  of 
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said  appeal  to  stay  the  execution  of  said  decree  of 
said  District  Court. 

NOW,  THEREFORE,  the  condition  of  this  obliga- 
tion is  such  that  if  the  above-named  appellant,  North 
Pacific  Steamship  Company,  a  corporation,  shall 
prosecute  said  appeal  with  effect  and  pay  all  costs 
which  may  be  awarded  against  it  as  such  appellant, 
if  the  appeal  is  not  sustained  and  shall  abide  by  and 
perform  whatever  decree  may  be  rendered  by  the 
TJnited  States  Circuit  Court  of  Appeals  of  the  9th 
Circuit,  in  said  cause,  or  on  the  mandate  of  said 
United  States  Circuit  Court  of  Appeals,  by  the  Court 
below,  then  this  application  shall  be  void;  otherwise 

the  same  shall  be  and  remain  in  full  force  and  effect. 
[233] 

Executed  in  duplicate. 

NORTH  PACIFIC  STEAMSHIP  COMPANY, 

By  CHAS.  P.  DOE, 

President. 
By  0.  H.  SOOY, 

Asst.  Secretary. 
ILLINOIS  SURETY  COMPANY, 
[Seal]  By  HAROLD  M.  PARSONS, 

Its  Attorney  in  Fact. 
The  foregoing  cost  and  supersedeas  bond  is  hereby 
approved  as  to  the  form,  amount  and  sufficiency  of 
surety  this  17th  day  of  October,  1913. 

M.  T.  DOOLING, 
Judge. 

[Endorsed] :  Filed  Oct.  17,  1913.  W.  B.  Maling, 
Clerk.     By  C.  W.  Calbreath,  Deputy  Clerk.     [234] 
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Certificate  of  Clerk  [U.  S.  District  Court]  to 

Transcript. 

I,  y^.  B.  Maling,  Clerk  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Califor- 
nia, hereby  certify  the  foregoing  and  hereunto  an- 
nexed 234  pages,  numbered  from  1  to  284,  inclusive, 
contain  a  full,  true  and  correct  Transcript  of  the 
records,  as  the  same  now  appear  on  file  and  of  record 
in  the  Clerk's  Office  of  said  District  Court,  in  the 
cause  entitled  Oskar  Johansen  et  al.  vs.  The  Steamer 
^^ Roanoke,"  etc.,  and  numbered  15,401,  and  which 
said  Transcript  of  Appeal  is  made  up  pursuant  to 
and  in  accordance  with  ^^Praecipe  to  Clerk"  (copy 
of  which  is  embodied  in  said  transcript),  and  the  in- 
structions of  Messrs.  Charles  H.  Sooy  and  David  L. 
Levy,  Proctors  for  Appellants  herein. 

I  further  certify  that  the  costs  of  preparing  and 
certifying  to  the  foregoing  Transcript  of  Appeal  is 
the  sum  of  One  Hundred  Twenty-one  Dollars  and 
Seventy  Cents  ($121.70),  and  that  the  said  sum  has 
been  paid  to  me  by  proctors  for  appellants  herein. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set 
my  hand  and  the  seal  of  said  District  Court,  this  13th 
day  of  December,  A.  D.  1913. 

[Seal]  W.  B.  MALINO, 

Clerk. 
By  Lyle  S.  Morris, 
Deputy  Clerk.     [235] 
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[Endorsed]:  No.  2348.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  North  Pa- 
cific Steamship  Company,  a  Corporation,  Claimant 
of  the  Steamer  ''Roanoke,"  Her  Boilers,  etc.,  Appel- 
lant, vs.  A.  Sjogren,  J.  E.  Johnson,  A.  Disher,  Geo. 
M.  Reed,  G.  W.  Jacobs,  Geo.  K.  Bekker,  M.  Meislahn, 
P.  Cain,  F.  G.  Palmer,  Christian  Christensen,  A. 
Johnson,  Oskar  Johansen,  A.  C.  Andersen,  E.  An- 
derson, H.  Andreason,  J.  Pitts,  J.  Martin,  W.  E. 
Pitts,  E.  Andrews,  R.  Tennant,  B.  Frankel,  K.  G. 
Clark,  V.  Matson,  A.  Eraser,  M.  Staley  (Pahey),  W. 
Kremer,  A.  S.  Caskey,  S.  B.  Nilsen,  A.  G.  Clarke,  J. 

Kotcharin,    C.    Gibson,  Hansen,    Appellees. 

Apostles.  Upon  Appeal  from  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  California, 
First  Division. 

Received  and  filed  December  13,  1913. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
[  Deputy  Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals  fort 

the  Ninth  Circuit. 

No.  15,4^1. 

OS'KAR  JOHANSEN  et  al., 

Libelants  and  Appellee, 

vs. 

The  Steamer  ^^EOANOKE,"  etc.. 

Respondent  and  Appellant. 

Order  Extending  Time  to  Prepare  and  File 
Transcript  on  Appeal. 

It  appearing  that  the  testimony  taken  in  the 
above-entitled  case  has  not  been  transcribed  and 
filed  in  said  case,  and  that  said  testimony  is  to  be 
included  in  the  Transcript  of  Appeal,  herein:  It  is 
hereby  ordered  that  the  appellant  herein  have  fur- 
ther time,  to  wit,  thirty  days  from  the  date  hereof, 
in  which  to  file  the  said  Transcript  on  Appeal,  in 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

Dated  November  17th,  1913. 

M.  T.  DOOLING, 
Judge. 

[Endorsed]:  No.  2848.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Order  Un- 
der Rule  16  Enlarging  Time  to  December  18,  1913, 
to  File  Record  Thereof  and  to  Docket  Case.  Filed 
Nov.  16,  1913.  F.  D.  Monckton,  Clerk.  Refiled 
Dec.  13,  1913.    F.  D.  Monckton,  Clerk. 
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No.  2348 


IN    THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


NORTH  PACIFIC  STEAMSHIP  COM- 
PANY (a  corporation),  Claimant  of  the 
Steamer    ^^ Roanoke",    her   boilers,    etc., 

Appellant^ 
vs. 

A.  SJOGREN  et  al., 

Appellees, 


BRIEF    FOR    APPELLANT. 


1.    Statement  of  the  Case  and  Specification  of  Errors. 

This  was  a  libel  for  salvage  by  the  officers  and 
crew  of  the  Santa  Clara,  excepting  the  master  and 
chief  engineer,  against  the  steamer  Roanoke.  An 
amplification  of  the  statement  contained  in  the 
opinion  of  the  District  Judge  (Apostles  pp.  244-7) 
will  serve  to  set  forth  the  facts  in  the  case.  The 
quotation  marks  will  disclose  the  parts  taken  there- 
from: 

**0n  April  10th,  1913,  the  steamer  Roanoke 
bound  from  San  Pedro  to  San  Francisco,  with  93 


passengers  and  a   cargo  of   freight  lost  her   pro- 
peller   when    in    the    neighborhood    of    Point    Ar- 
giiello."    The  water  was  too  deep  to  afford  a  safe 
anchorage  and  therefore  her  captain  permitted  her 
to  drift  in  shore  (p.  62)  ''from  10:05  A.  M.  until 
11:10  A.  M.  when  the  anchor  was  dropped  in  14% 
fathoms  of  water  at  a  point  in  the  neighborhood  of 
lii/2  miles  South  by  East  of  Point  Arguello.    There 
was  no  wind  and  the  sea  was  calm  with  a  light  swell 
from  the  west.    During  the  time  that  she  remained 
so  anchored,  that  is,  until  about  5 :20  P.  M.,  she  was 
enveloped  in  a   dense   fog,   and  not  more  than  a 
half  mile  to  the  eastw^ard  of  the  regular  course  of 
vessels  plying  along  the  coast.     No  rough  weather 
was  encountered  during  this  period  the  sea  remain- 
ing calm  and  there  being  no  wind".    The  barometer 
was  constant  and  the  indications  were  of  continued 
good  weather  (p.  60).    Had  any  wind  come  up,  its 
usual  tendency  at  that  period  of  the  year,  would 
have  been  to  put  the  vessel  further  in  shore  (p.  59). 
''The   anchor   held   without   any   apparent    strain. 
The  coast  in  that  neighborhood  is  rocky  in  some 
places,  and  sandy  in  others.     TRie   steamer  Santa 
Clara  en  route  from  San  Francisco  to  Port  Har- 
ford, about  10:45  A.  M.  received  the  following  mes- 
sage from  the  Roanoke: 

'Capt.  Jessen,  S.  S.  Santa  Clara, 

Some  to  our  assistance,  lost  wheel  two  miles 
South  Point  Arguello. 

DiCKERSON. ' 


to  which  he  replied  about  10:55  A.  M. : 

'Capt.  Dickerson,  S.  S.  Roanoke, 

Your  message  received.  Coming  to  your  as- 
sistance. 

Jessen.' 

After  another  interchange  of  messages  concern- 
ing the  probable  time  of  the  Santa  Clara's  arrival 
at  Point  Arguello,  her  master,  Captain  Jessen,  tel- 
egraphed to  Chas.  P.  Doe,  President  of  the  Com- 
pany which  owned  both  vessels  as  follows : 

^^San  Luis  Obispo,  Calif.,  April  10th,  1913. 
Doe,  Pier  13,  San  Francisco,  Cal. 

Do  you  want  us  to  go  to  the  assistance  of 
Roanoke  takes  five  hours. 

Jessen." 

To  this  Doe  replied : 

^'Jessen,  Santa  Clara. 

Roanoke  two  miles  south  Arguello  10  A.  M. 
Broken  shaft  help  him  if  necessary  till  tug 
arrives. 

Doe." 

In  pursuance  thereof  Jessen  again  telegraphed 
to  Dickson  to  ascertain  whether  the  necessity  which 
Doe  had  prescribed  as  the  condition  of  Jessen 's  aid 
to  the  Roanoke  existed : 

*^We  are  full  of  freight  and  passengers;  is 
it  absolutely  necessary  for  us  to  go  to  your 
assistance." 

and  in  reply  received: 

'*We  need  your  assistance  at  once. 

Dickson." 
(Apostles,  pp.  67-72.) 


If  Jessen  had  not  been  so  directed  by  his  em- 
ployer, he  would  not  have  gone  to  the  assistance  of 
the  Eoanoke   (pp.  71-73). 

''Upon  receipt  of  the  first  message  the  Santa 
Clara  altered  her  course"  going  out  a  point  and  a 
half  in  attendance  upon  further  orders  (p.  73). 
Then  in  compliance  with  them  she  ''steamed  di- 
rectly for  the  Roanoke  arriving  there  about  4:45 
P.  M.  and  took  her  in  tow  for  San  Luis  where  they 
arrived  about  4  A.  M.,  and  where  the  Roanoke  an- 
chored about  6:45  A.  M.  outside  the  breakwater". 

The  distance  over  which  the  tow  extended  was 
approximately  thirty-two  miles  (p.  55).  At  this 
time  the  Santa  Clara  left  the  Roanoke  and  pur- 
sued her  way  (pp.  49-50).  The  Roanoke  remained 
at  anchor  unattended,  "until  11  A.  M.  when  the  tug 
Sea  Rover,  dispatched  from  San  Francisco  for  that 
purpose,  took  her  in  tow  and  finally  landed  her  at 
her  dock  at  the  latter  place". 

Insofar  as  danger  or  safety  of  the  vessel  was 
concerned  her  position  at  anchor  near  Point  Ar- 
guello  and  that  near  Port  Harford  were  practically 
the  same  (p.  50).  Both  places  were  open  road- 
steads (p.  58)  and  the  ocean  beds  were  similar  in 
character  and  anchorage  facilities  (pp.  82-3). 

At  this  point  in  the  statement,  the  District  Judge 
has  said  that  the  Santa  Clara  "was  always  near 
enough  to  assist  until  the  tug  arrived".  The  record 
contains  nothing  from  which  this  fact  may  be  in- 


ferred,  unless  it  be  the  testimony  of  Dickson  taken 
before  the  commissioner: 

^'Q.  Did  you  remain  stationary  or  were  you 
cruising  back  and  forth  ?  A.  He  was  cruising 
back  and  forth  with  us."     (p.  236.) 

But  this  has  obvious  reference  to  the  time  when 
both  vessels  waited  until  daylight  so  that  the  Roan- 
oke could  drop  her  anchor. 

The  observation  of  the  District  Judge  is  at  vari- 
ance with  Dickson's  testimony  given  at  the  trial: 

^^Q.  What  time  did  the  Santa  Clara  leave 
you?  A.  Between  5  and  6  in  the  morning  to 
the  best  of  my  recollection.''      (pp.  49-50.) 

and  to  the  question: 

**Q.  Where  did  you  leave  the  Roanoke  in 
relation  to  Port  San  Luis?" 

Captain  Jessen  replied: 

^^A.  Off  the  breakwater.  I  guess  about  the 
southeast  end  of  the  breakwater;  it  was  foggy; 
I  do  not  know  exactly  where."      (p.  90.) 

The  parts  above  quoted  constitute  a  reproduction 
of  the  District  Judge's  statement  of  facts  in  its 
entirety.  The  features  of  the  case  which  are  added 
to  make  the  narrative  complete  disclose  that  in 
reaching  his  conclusions  the  District  Judge  omitted 
from  consideration  factors  of  plain  and  unquestion- 
able import,  the  effect  of  which  will  be  emphasized 
in  the  course  of  the  argument. 

Upon  consideration  of  this  evidence  in  which 
there  is  no  substantial  conflict,  the  District  Judge 


decided  that  the  services  rendered  the  Roanoke  by 
the  crew  of  the  Santa  Clara  constituted  salvage 
and  awarded  them  the  sum  of  $887.50,  with  costs 
amounting  to  $146.60.  It  is  submitted  that  serious 
error  was  committed  in  that  the  service  was  clearly 
towage  on  account  of  which  no  remuneration  can  be 
given  here;  and  further,  even  conceding  it  to  have 
been  salvage,  it  was  of  such  a  low  order  that  the 
award  was  entirely  too  large. 

2.    The  Service  Was  Towage. 

In  reaching  this  decision,  the  District  Judge  ob- 
served in  reference  to  the  calm  sea  and  weather 
that  on  the  Pacific  Coast  ''in  the  month  of  April  it 
is  impossible  to  say  how  long  such  conditions  would 
continue.  A  vessel  so  disabled  as  to  be  without 
motive  power,  within  one  and  one-half  miles  of  a 
rocky  coast,  may,  if  not  relieved,  reasonably  ap- 
prehend danger.  The  telegrams  of  the  master  of 
the  Roanoke  would  indicate  that  he  believed  that  he 
was  in  need  of  assistance,  and  the  circumstances 
were  such  as  to  render  that  belief  very  reasonable." 
The  statement  concerning  local  climatic  conditions 
is  open  to  serious  question.  The  unusually  mild 
character  of  the  winter  season  was  in  April  a  mat- 
ter of  common  knowledge  and  a  subject  of  general 
comment  among  all  residents.  The  presence  of  a 
thick  fog  and  a  calm  sea  made  continued  good 
weather  morally  certain.  Every  indication,  includ- 
ing a  steady  barometer,  pointed  to  this.  Even 
should  there  have  come  a  breeze  of  such  violence 


that  the  vessel's  two  anchors  would  have  been 
caused  to  drag — which  was  most  unlikely — at  that 
time  of  the  year  it  would  have  blown  in  such  direc- 
tion as  to  put  the  vessel  further  oif  shore.  But  the 
course  of  coastwise  steamers  was  only  a  half  mile  to 
the  west  and  the  Roanoke  had  already  picked  up 
the  steamer  Willamette  whose  tow  had  not  been 
sought,  merely  to  avoid  an  obligation  to  pay  for 
the  towage  which  another  of  the  company's  vessels 
was  able  to  render  (pp.  235-6). 

The  observation  of  the  District  Judge  that  Dick- 
son's telegrams  indicated  his  belief  that  he  needed 
assistance  can  have  no  force.  Regardless  of  the 
messages  it  was  plain  that  without  assistance,  either 
by  way  of  tow  or  a  new  propeller,  the  Roanoke's 
voyage  would  even  this  day  be  uncompleted.  This 
begging  of  the  question  should  be  avoided.  It  is 
an  assumption  of  the  very  point  in  issue — that  the 
assistance  which  the  Roanoke  needed  and  received 
was  a  salvage  service  as  distinguished  from  towage. 

What  is  there  then  in  these  facts  that  will  justify 
the  conclusion  that  the  assistance  rendered  was 
salvage?  What  danger  would  a  reasonable  person 
apprehend?  Capt.  Dickson  testified  that  there  was 
no  excitement  on  board  his  vessel  (p.  53).  Much 
point  was  made  by  the  libelants  upon  the  message 
in  which  he  mentions  his  passengers,  but  this  had 
obvious  reference,  as  explained  by  the  captain,  to 
the  inconvenience  caused  by  the  delay  in  the  jour- 
ney  (pp.  239-40).     There  was  in  fact  no  circum- 
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stance  in  the  course  of  the  Santa  Clara  to  Point 
Arguello,  her  meeting  with  the  Roanoke,  taking  her 
line  aboard  and  towing  her  to  Port  Harford,  to 
characterize  the  case  otherwise  than  as  one  of  tow- 
age. What  then  was  the  legal  basis  of  the  contrary 
decision  of  the  District  Judge?     One  case  is  cited. 

McConnochie  v.  Kerr^  9  Fed.  50, 
and  the  following  excerpt  quoted  from  it: 

*'A  salvage  service  is  a  service  voluntarily 
rendered  to  a  vessel  needing  assistance,  and  is 
designed  to  relieve  her  from  some  distress  or 
danger  either  present  or  to  be  reasonably  ap- 
prehended. A  towage  service  is  one  which  is 
rendered  for  the  mere  i^urpose  of  expediting 
her  vo3^age,  without  reference  to  any  circum- 
stances of  danger." 

The  applicability  of  this  statement  of  law  can 
best  be  tested  by  an  inquiry  into  the  salient  facts 
there  before  the  court. 

The  nearest  safe  anchorage  of  the  Colon  when 
injured  was  fifty-seven  miles  distant  (p.  52)  ;  in 
the  meantime,  her  captain  testified,  she  was  ''at  the 
mercy  of  the  winds"  (p.  52).  The  gales  incident 
to  that  region  were  northers  and  hurricanes  and  a 
hurricane  would  have  placed  the  ship  in  jeopardy 
(p.  53).  That  these  facts  make  out  a  case  far  dif- 
ferent from  the  one  at  bar  is  plain.  Following  the 
passage  quoted  by  the  District  Judge  is  this  state- 
ment: 

''But  if  the  evidence  shows  that  the  vessel 
was  free  from  all  circumstances  of  danoc]* 
present  or  apprehended;  that  ordinary  towage 


service,  at  ordinary  rates  could  have  been 
shortly  obtained,  so  that  salvage  compensation 
could  not  be  presumed  to  have  been  intended; 
and  that  the  towage  was  rendered  for  no  other 
purpose  than  to  expedite  the  completion  of  the 
voyage — the  service  will  be  deemed  to  be  a 
towage  service  only." 

Then  is  discussed  a  deciding  factor  of  the  case — 
the  master  of  the  assisting  ship  had  gone  back  on 
his  course  and  lost  a  day's  time,  thus  violating  the 
vessel's  contract  with  all  concerned.    It  was  held: 

^' These  were  circumstances  of  danger,  though 
not  of  immediate  peril,  which  justified  the 
Colon  in  asking  help  of  the  first  vessel  that  ap- 
peared. They  justified  the  captain  of  the 
Pomona,  under  his  implied  authority,  to  devi- 
ate for  purposes  of  salvage,  in  departing  from 
her  own  voyage  to  tow  the  Colon  to  a  safe 
anchorage,  and  consequently  entitled  the 
Pomona  and  her  crew  to  a  moderate  salvage 
compensation."     (p.  55.) 

In  the  case  at  bar  no  such  considerations  moved 
the  captain  of  the  Santa  Clara  to  go  to  the  Roan- 
oke's assistance.  His  action  was  determined 
solely  by  the  directions  received  from  Mr.  Doe. 

The  point  under  discussion  has  received  careful 
consideration  in  two  comparatively  recent  decisions 
in  which  the  facts  bear  a  striking  resemblance  to 
those  before  this  Court.  The  conclusions  reached 
are  therefore  of  interest.     They  are 

The  J.  (7.  P-fluger,  109  Fed.  93,  and 
The  Robert  S.  Besnard,  144  Fed.  992. 
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In  the  latter,  the  Besnard  while  on  a  winter  voy- 
age from  Montevideo  to  New  York  was  struck  by 
a  water  spout  when  500  miles  east  of  Charleston, 
losing  part  of  her  masts  and  retaining  only  six 
of  her  nineteen  sails.  She  was  able  to  make  five 
or  six  knots  an  hour  with  favorable  breezes  but 
the  wind  becoming  northerly  she  headed  for  the 
Port  of  Charleston.  Her  master  made  two  or 
three  unheeded  requests  for  aid  from  passing  ves- 
sels. He  reached  the  vicinity  of  Charleston  Light 
Ship  that  night  and  came  to  anchor  four  miles 
away.  On  the  following  morning  libelant's  tug 
went  out  and  towed  the  vessel  in.  Pertinent  ex- 
cerpts from  the  case  may  here  be  quoted: 

'^  While  it  is  not  claimed  here  that  any  bar- 
gain was  actually  made,  that  the  service  was 
to  be  considered  a  salvage  service,  and  while 
the  master  denies  that  anything  was  said  about 
his  being  in  a  position  of  danger,  there  is  an 
implication  from  what  took  place  that  the 
master  was  put  upon  notice  that  something 
more  than  ordinary  towage  would  be  demanded, 
and  the  acceptance  of  the  services  of  the  tug 
in  such  conditions  puts  upon  the  vessel  the 
burden  of  proving  that  nothing  more  than  tow- 
age was  required,  and  raises  a  presumption 
that  it  was  in  the  nature  of  a  salvage  service, 
and  the  case  has  been  considered  bv  me  in  that 
aspect.     ^     *     *     (p.  998.) 

It  seems  that  the  circumstances  of  this  case 
bring  it  within  the  qualification,  and  that  the 
service  rendered  here  was  precisely  the  same 
and  no  other  than  that  which  would  have  been 
rendered  if  no  damage  or  accident  had  hap- 
pened to  the  bark."     (p.  999.) 
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After  a  full  discussion  of  the  case  of  The  Colon 
(supra)  it  is  held: 

''li  the  vessel  is  in  a  position  which  requires 
towage  service  only,  I  do  not  apprehend  that 
the  mere  fact  that  she  had  previously  suf- 
fered injury  changes  the  nature  of  the  ser- 
vice, unless  there  are  some  circumstances  of 
peril,  immediate  or  reasonably  to  be  appre- 
hended, from  which  the  vessel  is  relieved,  or 
some  hazard  encountered,  or  unusual  work  done 
by  the  relieving  vessel."     (p.  1002.) 

The  Pfluger  left  San  Francisco,  July  11th,  1900, 
bound  for  Queenstown.  Next  morning  her  main 
mast  and  mizzen  top  mast,  fore-topsail  and  fore 
royal  yard,  were  carried  away  by  a  whirlwind  or 
squall  of  great  violence.  Her  decks  were  injured 
to  such  extent  that  thev  leaked  whenever  a  sea  was 
shipped.  The  voyage  was  abandoned  and  with  a 
few  of  her  sails  set  the  vessel  made  for  Santa 
■Barbara  about  two  hundred  miles  distant.  On 
the  night  of  July  15th  she  reached  a  point  in  Santa 
Barbara  Channel  approximately  twelve  miles  from 
port.  Her  signal  lights,  indicating  that  she  was 
not  under  command,  were  seen  by  the  Greenwood 
bound  from  Los  Angeles  to  San  Francisco.  The 
latter  made  a  slight  deviation  from  her  course  for 
the  purpose  of  meeting  the  Pfluger  and  rendering 
whatever  assistance  was  necessary.  ThePfluger's 
master  requested  a  tow  into  port.  The  Greenwood 
passed  a  hawser  to  her  and  slowly  towed  her  to 
an  anchorage  in  the  Port  of  Santa  Barbara.  This 
consumed  about  six  hours'  time  and  thereupon  the 
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Greenwood  resumed  her  voyage.     It  was  held  by 
Judge  de  Haven: 

^*  Towing  a  vessel  into  a  harbor  may  or  may 
not  be  a  salvage  service.  If  the  vessel  towed 
was  by  this  means  aided  in  escaping  from  a 
present  or  prospective  danger,  the  service  will 
be  regarded  as  one  of  salvage,  and  the  towage 
as  merely  an  incident.  If,  upon  the  other 
hand,  the  vessel  thus  assisted  was  not  encom- 
passed by  any  immediate  or  probable  future 
peril,  such  service  will  be  treated  as  one  of 
towage  merely  and  compensated  as  such.'^ 
(p.  95.) 

The  case  was  held  to  be  one  of  towage  and  the 
compensation  aw^arded  therefor  was  payable  only 
to  the  owners  of  the  Greenwood;  further,  that  the 
master  and  crew  performed  only  their  ordinary 
duties  for  which  they  were  employed  on  the  vessel 
and  were  not  entitled  to  share. 

Such  was  the  situation  in  the  case  at  bar.  To 
apply  the  term  '^salvage"  to  the  service  given  by 
the  Santa  Clara  is  to  travesty  the  meaning  of  the 
word. 

3.    Same.    The  Recent  Act  of  Congress. 

Tlhe  act  of  Congress  approved  August  1,  1912, 
is,  of  course,  controlling  in  this  proceeding.  In- 
asmuch as  its  meaning  was  drawn  into  question  in 
the  trial  court  and  may  here  be  a  subject  of  con- 
tention on  libelants'  part,  it  is  well  to  quote  its 
pertinent  sections: 

**Be  It  Enacted  by  the  Senate  and  House 
OF  Reprf^entativf^s  of  the  UNrPED  States 
OF  America  in  Congress  Asse^mbled. 
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That  the  right  to  remuneration  for  assistance 
or  salvage  services  shall  not  be  affected  by  com- 
mon ownership  of  the  vessels  rendering  and 
receiving  such  assistance  or  salvage  services. 

Sec.  2.  That  the  master  or  person  in  charge 
of  a  vessel  shall,  so  far  as  he  can  do  so  with- 
out serious  danger  to  his  own  vessel,  crew  or 
passengers,  render  assistance  to  every  person 
who  is  found  at  sea  in  danger  of  being  lost; 
and  if  he  fails  to  do  so,  he  shall,  upon  convic- 
tion, be  liable  to  a  penalty  of  not  exceeding  one 
thousand  dollars  or  imprisonment  for  not  ex- 
ceeding two  years,  or  both. 

Sec.  3.  That  salvors  of  human  life,  who 
have  taken  part  in  the  services  rendered  on 
the  occasion  of  the  accident  giving  rise  to 
salvage,  are  entitled  to  a  fair  share  of  the  re- 
muneration awarded  to  the  salvors  of  the  ves- 
sel, her  cargo,  and  accessories." 

It  has  been  urged  by  the  libelants  that  the  act  has 
worked  a  change  in  the  well  settled  principles  of 
the  law  of  salvage  by  the  use  of  the  term  ^^as- 
sistance"; that  special  remuneration  is  merited  by 
reason  of  assistance  of  any  kind,  although  it  does 
not  measure  up  to  the  requirements  of  a  true  case 
of  salvage.  There  is  no  suggestion  of  such  inten- 
tion in  the  law.  No  new  rights  in  this  respect  are 
created.  Qualifications  of  rights  which  had  long 
been  established  are  discarded.  The  title  makes 
the  purpose  clear:  '^To  harmonize  the  national 
law  of  lalvage" — thus  abrogating  such  statutes  as 
Section  2079,  Civil  Code  of  California— ^Svith  the 
provisions  of  the  international  convention  for  the 
unification  of  certain  rules  with  respect  to  assist- 
ance and  salvage  at  sea".    The  temi  ^^ assistance" 
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is  used  as  a  synonjnii.  Section  1  destroys  the  ma- 
teriality of  common  ownership  in  regard  to  ^'the 
right  to  remuneration  for  assistance  or  salvage 
services".  The  nature  of  that  right  and  the  inci- 
dents giving  rise  to  it  are  not  affected. 

The  only  other  section  asserted  to  be  applicable 
here  is  section  3.  The  libelants  have  argued  that 
they  saved  the  lives  of  those  aboard  the  Roanoke. 
But  since  this  goes  to  the  quantum  of  the  award 
rather  than  to  the  question  of  salvage  vel  non,  it 
will  be  considered  in  the  following  subdivision  of 
this  brief. 

4,    The  Service  Was  Not  Voluntary. 

The  definition  of  salvage  quoted  by  the  District 

Judge  is: 

^^A  salvage  service  is  a  service  volimtarily 
rendered  to  a  vessel  needing  assistance,  and  is 
designed  to  relieve  her  from  some  distress  or 
danger  either  present  or  to  be  reasonably 
apprehended." 

It  is  noticeable  that  in  all  the  cases  where  salvage 
has  been  claimed,  whether  the  service  was  so  held 
or  not,  there  has  been  one  feature  in  common — the 
vessel  lending  aid  has  acted  solely  upon  the  inclina- 
tion of  her  commander  and  with  the  unquestioned 
purpose  of  relieving  another  in  distress.  The  con- 
duct of  the  Santa  Clara's  captain  stands  out  in 
strong  contrast.  No  criticism  is  intended;  it  w^as 
obvious  to  him  that  the  predicament  of  the  Roanoke 
was  not  at  all  serious.     To  be  sure,  he  answered 


15 


Dickson's  call,  threw  his  wheel  over  a  point  and  a 
half  and  thus  prepared  for  orders  which  might 
direct  him  to  proceed  past  Port  Harford.  Upon 
his  inquiry  of  Doe  he  was  instructed  to  help  the 
Roanoke  if  necessary.  This  in  itself  would  be  suf- 
ficient to  take  from  the  service  rendered  by  the 
Santa  Clara  the  voluntary  character  which  is  the 
sine  qua  non  of  salvage.  But  in  further  recogni- 
tion of  the  trivialitv  of  the  incident  and  the  rela- 
tive  importance  of  the  commercial  necessities  of 
the  situation  Captain  Jessen  asked  the  Roanoke's 
master  whether  his  assistance  was  indispensable, 
stating  that  he  had  a  full  cargo  and  capacity  num- 
ber of  passengers.  He  had  no  intention  of  passing 
Port  Harford  unless  so  directed  (Ap.  pp.  71,  73). 
The  Roanoke's  affirmative  reply — its  owner's 
mouthpiece — determined  Captain  Jessen 's  action. 
The  error  of  the  District  Judge  in  deciding  in  favor 
of  the  salvage  claim  may  be  explained  on  one  of  two 
theories :  He  either  ignored  or  failed  to  appreciate 
the  significance  of  these  wireless  messages;  it  is 
noteworthy  that  they  are  not  even  mentioned  in  the 
opinion  while  others  are  quoted  in  full. 

Suppose,  then,  that  Captain  Jessen  were  here 
asking  for  salvage  award,  could  he  satisfy  a  dis- 
cerning court  that  in  his  conduct  there  was  the 
essential  ingredient  of  voluntary  service?  Inas- 
much as  he  re^^esents  the  complement  of  seamen 
aboard,  their  claim  must  be  gauged  by  the  same 
standard.  The  Santa  Clara  proceeded  to  Point 
Arguello  under  the  express   orders  of  its  owner. 
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There  was  not  a  member  of  her  crew  who  per- 
formed one  act  outside  of  the  scope  of  his  usual 
employment.  There  was  no  hardship,  no  danger 
undergone.  The  opinion  of  the  District  Judge  so 
states  and  the  record  so  conclusively  establishes. 
There  is  no  feature  to  distinguish  the  assistance 
given  by  the  Santa  Clara  from  that  of  the  tug  Sea 
Rover  which  was  dispatched  from  San  Francisco  to 
complete  the  tow  of  the  Roanoke  to  that  port  and 
whose  service,  even  libelants  concede,  was  mere 
towage;  none — except  perhaps  that  she  was  espe- 
cially designed  for  that  purpose,  while  to  the  Santa 
Clara  it  was  an  incident  in  her  maritime  career. 
But  this  was  a  material  consideration  only  to  the 
owner.  The  crew  are  employed  to  man  the  vessel  and 
have  no  cause  to  complain  because  upon  an  occasion 
she  is  used  to  tow  another  where  no  peril  or  hard- 
ship is  involved.  The  record  shows  that  the  Santa 
Clara's  crew  performed  no  service  whatever  (pp. 
80-81).  That  rendered  by  the  vessel  herself  was 
not  voluntary.    Therefore,  there  was  no  salvage. 

5.    The  Amount  of  the  Award  Is  Too  Large. 

But  conceding  for  the  purpose  of  this  branch  of 
the  argument  that  the  services  of  the  Santa  Clara 
was  in  the  nature  of  salvage,  her  crew  who  have 
performed  none  but  their  ususal  functions  are 
surely  not  entitled  by  the  mere  incident  of  their 
passive  presence  on  board  the  vessel  to  the  award 
decreed  them.  The  decision  here  docs  violence  to 
all  the  precedents.    If  salvage  at  all,  it  was  salvage 
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of  the  very  lowest  order.    An  examination  of  simi- 
lar eases  will  serve  to  demonstrate  this  contention. 

The  Alice  Blanchard,  106  Fed.  238. 
The  steamer  Alice  Blanchard  was  discovered  by 
the  Farallone  lying  broadside  to  the  swell,  appar- 
ently disabled.  She  was  fourteen  miles  north  of 
Point  Orford,  and  four  or  five  miles  off  shore.  The 
Farallone  changed  her  course  and  upon  meeting 
with  the  Blanchard  found  that  she  had  met  with 
an  accident  w^hereby  a  hole  six  by  twelve  inches 
had  been  stoved  through  her  bow  about  six  inches 
above  the  water  line,  thus  admitting  the  entrance 
of  water  into  her  hold  when  under  headway,  and 
also  when  not  under  headway,  whenever  her  bow 
dipped  into  the  sea.  The  water  was  three  or  four 
feet  deep  in  her  engine  room,  but  her  fires  were 
still  burning.  The  master  deemed  it  prudent  to 
accept  the  Farallone 's  hawser  and  she  was  towed 
into  Port  Orford.  This  service  consumed  three 
hours  and  a  half. 

Substantial  repairs  were  made  there  and  after 
five  hours'  delay  the  Farallone  towed  her  to  San 
Francisco,  the  voyage  covering  forty-five  hours. 
The  delay  caused  to  the  Farallone  by  the  accident 
was  fourteen  hours.  The  decree  was  for  $1000,  one- 
quarter  of  which  was  awarded  to  the  master  and 
crew. 

TJie  Devonian,  150  Fed.  830. 

The  Devonian  while  on  a  voyage  from  Liverpool 
to  Boston  was  driven  from  her  course  by  a  north- 
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easterly  snowstorm  and  stranded  at  Scituate  fifteen 
hundred  feet  from  shore,  receiving  considerable  in- 
jury from  the  buckling  of  her  plates  and  floors. 
At  low  tide  she  rested  on  her  bottom  for  full 
length  and  at  high  tide  half  length.  She  was  valued, 
with  her  cargo,  at  $800,000.  On  the  following  after- 
noon the  tug  Patience,  valued  at  $55,000,  left  Bos- 
ton for  the  purpose  of  offering,  and  did  offer, 
her  services  which  were  accepted.  She  pulled  the 
Devonian  off.  The  tug  was  absent  from  Boston 
in  all  five  hours.  An  award  of  $500  was  made  to 
the  master  and  $700  to  the  crew. 

In  both  of  these  cases  it  is  to  be  noted  that  the 
situation  of  the  vessel  assisted  was  much  more 
serious  than  that  of  the  Roanoke.  Moreover,  the 
service  was  purely  voluntary.  The  value  of  the 
Devonian  was  over  five  times  that  of  the  Roanoke, 
yet  the  salving  crew  received  less  than  in  the  case 
at  bar. 

The  New  Camelia,  105  Fed.  637. 

Like  the  Roanoke,  the  New  Camelia  broke  her 
shaft  when  about  the  middle  of  Lake  Pontchar- 
train  and  was  wholly  disabled  for  further  naviga- 
tion. She  was  anchored  and  a  boat  sent  to  a  port 
twelve  miles  distant  for  assistance.  Shortly  after- 
wards, a  tug  was  sighted  and  the  vessel  was  towed 
into  port. 

The  District  Judge  had  decreed  $1750,  but  on 
appeal  it  was  held  that  $60  would  have  been  a 
proper  award  for  both  the  salving  vessel  and  hcv 
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crew,  and  a  decree  for  the  latter,  in  the  sum  of  $20 
was  directed. 

The  New  Camelia  was  valued  at  $35,000.  The 
Roanoke  is  worth  somewhat  a  little  more  than  four 
times  that  amount.  Upon  the  basis  of  this  au- 
thority, the  figure  here  should  be  $80. 

The  Catalina,  105  Fed.  633. 

The  Catalina  w^hile  in  the  Gulf  of  Mexico  on  her 
way  to  New  Orleans,  broke  here  propeller  shaft 
beyond  temporary  repair.  During  the  night,  when 
about  sixty  miles  from  the  mouth  of  the  Mississ- 
ippi River,  she  signaled  the  steamship  Olympia  for 
assistance.  The  latter  towed  the  Catalina  to  a  po- 
sition of  safety  at  South  Pass,  and  thence  resumed 
her  voyage,  having  been  delayed  in  all  about  twenty- 
four  hours.  The  Catalina  was  valued  at  $200,000. 
The  District  Judge  had  awarded  $6,000  salvage, 
one-third  of  w^hich  was  to  be  distributed  among 
the  officers  and  crew  of  the  Olympia.  The  Circuit 
Court  of  Appeals  held  that  the  Olympia  was  en- 
titled to  compensation  of  $100.00  per  hour,  or 
$24,000.00,  of  which  $800.00  was  decreed  in  favor 
of  the  officers  and  crew. 

Except  for  the  fact  that  there  was  some  room 
for  the  conclusion  that  the  Catalina  was  in  a  peril- 
ous position,  by  reason  of  the  great  distance  from 
port  and  her  inability  to  find  a  safe  anchorage, 
the  case  presents  a  striking  analogy  here.  It  is 
therefore   interesting   to   calculate    the   matter   of 
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compensation  upon  the  basis  of  that  awarded  by 
the  Court  of  Appeals  in  the  Fifth  Circuit. 

The  Santa  Clara  would  have  made  Port  Har- 
ford at  about  noon.  Instead,  she  arrived  there, 
with  the  Eoanoke  in  tow  the  following  morning 
at  approximately  4  A.  M.  She  was  thus  delayed 
eighteen  hours.  At  $100  an  hour  this  would  be 
$1800  for  the  vessel  and  her  crew.  The  value  of 
the  Roanoke  is  three-fourths  that  of  the  Cata- 
lina;  three-fourths  of  $1800  is  $1350,  one-third 
of  this — the  proportion  payable  to  the  master  and 
crew — is  $450.  The  salaries  of  the  master  and 
chief  engineer  of  the  Santa  Clara  total  $325  (p. 
122).  This  is  a  little  less  than  15%  of  the  sum 
of  the  wages  of  libelants  added  to  that  of  these 
officers.  The  remaining  85%  of  $450  is  $382.50. 
Such  would  be  the  award  here  when  figured  upon 
the  basis  of  that  in  the  Catalina. 

The  MonticeUo,  81  Fed.  211. 

The  Monticello's  boiler  broke  down  and  she  was 
disabled  when  from  eight  to  fifteen  miles  from 
the  coast.  The  wind  was  strong  and  a  rough  sea 
was  running.  After  several  unsuccessful  attempts, 
a  boat  was  lowered  from  the  San  Benito  which 
had  been  attracted  by  the  Monticello's  signals  of 
distress.  A  tow  line  was  sent  aboard  the  Monti- 
cello  and  she  was  then  taken  in  tow  and  success- 
fully brought  to  the  Port  of  San  Francisco.  It 
was  ebbtide  and  the  San  Eenito  lost  in  all  twenty 
hours'  time.     Judge  Morrow  decreed  her  $350  as 
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compensation  which  was  to  include   damage  done 
to  a  hawser  and  loss  of  a  rope. 

Another  feature  of  plain  import  in  this  consid- 
eration is  that  in  towing  the  Roanoke  from  Pt. 
Arguello  to  Port  Harford,  the  Santa  Clara  did  not 
take  her  to  a  place  of  safety.  It  was  testified  by 
Captain  Dickson  as  libelants'  witness  (pp.  50,  58) 
that  the  situation  at  Port  Harford  was  identical 
w^ith  that  at  Pt.  Arguello.  If  there  was  any 
danger  it  was  the  same  at  both  places.  If  it  was 
salvage  at  all,  it  did  not  meet  with  success  until 
the  tow  was  completed  at  San  Francisco  where 
the  Roanoke  was  docked.  The  alleged  salvage  did 
not  end  until  then.  Just  as  had  the  Santa  Clara, 
the  tug  Sea  Rover  assisted  the  Roanoke  upon  the 
order  of  her  owner,  and  towed  her  a  distance  of 
over  two  hundred  miles.  If  it  was  salvage  by  one, 
it  was  salvage  by  both.  And  any  award  to  the 
vessel  or  crew  giving  first  aid  must  take  into 
consideration  the  service  of  the  second  without 
which  the  essential  element  of  salvage — success — 
would  never  have  been  present.  The  distance  of 
the  tow  by  the  Santa  Clara — thirty-five  miles — 
suffers  by  comparison.  That  covered  by  the  Sea 
Rover  was  six  times  as  great.  Because  the  Santa 
Clara  was  not  regularly  engaged  in  the  towing 
business  her  remuneration  should — all  other  things 
being  equal — be  twice  that  awarded  a  tug  (see 
The  Catalina,  105  Fed.  633,  6),  thus  reducing  the 
comparative  value  of  the  service  of  the  Sea  Rover 
to  three  times  that  of  the  Santa  Clara.     The  total 
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salvage  award  to  the  Santa  Clara,  computed  on 
the  basis  of  that  decreed  to  the  crew — at  least  one- 
third — would  be  $2662.50.  The  tug  should  be  en- 
titled to  three  times  that  amount:  $7987.50,  thus 
making  the  total  salvage  award  for  the  assistance 
given  the  Roanoke  the  sum  of  $10,650.  It  is 
sufficient  to  refer  to  the  amount  of  the  decrees 
in  the  cases  above  cited  for  comparison  to  dem- 
onstrate how  completely  the  District  Judge  has 
misconceived  the  theory  and  mathematical  basis 
of  a  salvage  award. 

6.    Same.    The  Effect  of  the  Recent  Statute. 

It   has   been    contended   that   the   clause   in   the 

recent  Act  of  Congress: 

'^Sec.  3.  That  salvors  of  human  life,  who 
have  taken  part  in  the  services  rendered  on 
the  occasion  of  the  accident  giving  rise  to  sal- 
vage, are  entitled  to  a  fair  share  of  the  remun- 
eration awarded  to  the  salvors  of  the  vessel, 


her  cargo  and  accessories. 


M 


to 


should  effect  an  increase  of  the  award.  It  is  diffi- 
cult to  conceive  upon  what  ground  the  contention 
that  life  was  saved  can  be  based.  Even  if  there 
had  been  ^^a  danger  reasonably  to  be  apprehended" 
it  would  not  follow  that  the  lives  of  those  on  board 
the  Roanoke  were  saved.  On  the  contrary,  it  is 
plain  that  their  lives  were  not  in  the  slightest  peril. 
But  conceding  everything  in  favor  of  the  libelants' 
argument,  the  statute  creates  no  right  to  remunera- 
tion for  life  salvage  as  such.  No  new  claim  against 
the  ship  or  her  owner  is  given.     The  law  provides 
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that  in  a  case  of  salvage,  if  others  taking  part 
save  hmnan  life  render  no  assistance  to  the 
vessel  or  cargo,  and  therefore  under  settled  prin- 
ciples would  receive  no  compensation,  they  are 
nevertheless  entitled  to  a  share  in  the  award  which 
the  salvors  of  the  vessel  are  given.  A  right  to 
participate  with  the  latter  is  created.  Part  of  their 
remuneration  is  taken  from  them  and  given  to 
the  salvors  of  life.  But  taking  part  from  the 
whole  does  not  result  in  making  the  whole  any 
greater.  Therefore,  the  statute  contains  no  war- 
rant for  a  general  increase  in  salvage  awards  even 
though  lives  as  well  as  property  have  been  saved. 

7.    Conclusion. 

In  conclusion,  it  is  submitted  that  the  decree 
of  the  District  Court  is  erroneous  and  that  the 
libel  should  be  dismissed.  The  unhealthy  effect 
of  the  decree  if  permitted  to  stand  cannot  be 
overestimated.  It  sets  a  dangerous  precedent  in 
shipping  affairs  on  this  coast.  Vessels  laboring 
under  disability  will  refuse  assistance  of  any  kind 
for  fear  that  the  service  may  be  held  a  salvage 
and  their  owners  mulcted  with  large  compensation. 
This  question  is  now  in  this  Court  for  the  first 
time.  The  decision  here  will  be  the  gauge  by  which 
all  cases  jf  similar  character  will  be  measured.  The 
principles  of  maritime  law  as  expounded  by  the 
authorities  when  applied  to  the  facts  at  hand  com- 
pel, it  is  submitted,  a  reversal  of  the  decree. 

Charles  H.  Sooy, 
DAvm  L.  Levy, 

Proctors  for  Appellant, 
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STATEMENT   OF  THE  CASE. 

The  statement  of  the  case,  as  presented  by  the  appel- 
lant, is  insufficient.  The  Apostles  show  that  the  facts 
are  as  follows: 

On  April  9,  1913,  the  S.  S.  ''Santa  Clara"  left  San 
Francisco,  loaded  with  cargo  and  passengers,  bound 
on  a  voyage  thence  to  Port  Harford,  the  port  of  San 


Luis  Obispo,  California.  In  the  forenoon  of  the  next 
day,  a  little  after  ten  o'clock,  and  while  that  vessel 
was  within  about  an  hour  and  a  half's  steaming  of 
her  port  of  destination,  a  wireless  message  was  received 
by  her  from  the  S.  S.  ''Roanoke,"  stating  that  the 
''Roanoke"  was  near  Pt.  Arguello  with  her  propeller 
broken  and  that  she  was  in  need  of  assistance.  The 
messages  that  were  exchanged  by  wireless  between 
the  different  persons  connected  with  the  services  ren- 
dered and  which  show  the  nature  of  the  services  are 
set  out  in  "libelant's  exhibits"  one  (i)  to  eighteen  (i8) 
inclusive  (in  this  court  in  the  original),  and  in  claim- 
ant's exhibits.  The  substance  of  the  most  material  of 
these  messages  is  as  follows: 

First.  The  master  of  the  "Roanoke"  (Dickson) 
informed  the  master  of  the  "Santa  Clara"  (Jessen) 
that  the  "Roanoke"  had  lost  her  wheel  two  miles 
south  of  Point  Arguello,  and  said,  "Come  to  our  as- 
sistance." To  this  Jessen  answered:  "Coming  to  your 
assistance."  Thereafter  Dickson  asked  Jessen,  "When 
do  you  expect  to  arrive  here?"  And  the  answer  was, 
"Expect  to  arrive  in  five  hours.  Off  (i.  e.,  I  am  now) 
Point  Buchon."  Then  Jessen  sent  this  very  pertinent 
inquiry,  "We  are  full  of  freight  and  passengers.  Is 
it  absolutely  necessary  for  us  to  go  to  your  assistance?" 
(Ap.  67).  And  Dickson's  answer  was,  ''We  need  your 
assistance  at  once/'  And  this  entry  was  made  in  the 
"Roanoke's"  logbook,  "4:45  S.  S.  'Santa  Clara'  arrived 
in   response  to  wireless  call"    (Ap.  230). 


Captain  Jessen  said,  in  answer  to  one  of  claimant's 
questions,  that  he  had  decided  to  go  to  the  assistance 
of  the  ''Roanoke"  before  he  had  any  permission  from 
the  owners  so  to  do;  that  when  he  got  such  permission 
he  'Svas  going  there"    (Ap.  70). 

Upon  receiving  the  first  message,  the  ''Santa  Clara," 
instead  of  proceeding  to  her  port  of  destination, 
changed  her  course  and  steamed  directly  for  the 
"Roanoke,"  arriving  off  Point  Arguello  about  4:45 
p.  m.  (Ap.  73-79).  The  "Santa  Clara"  on  the  way 
down  met  with  fog,  the  first  part  was  in  patches,  first 
thick  and  then  clearing.  During  the  latter  half  of 
the  trip  it  shut  down  foggy,  thick  fog  (Ap.  79). 

After  the  "Santa  Clara"  reached  the  "Roanoke," 
she  took  the  latter  in  tow  for  Port  San  Luis,  where 
they  both  arrived  about  4  a.  m.  the  next  day.  The 
"Roanoke"  anchored  about  6:45  a.  m.  outside  the  San 
Luis  breakwater,  and  remained  there  until  taken  in 
tow  about  II  a.  m.  by  the  tug  "Sea  Rover,"  dispatched 
from  San  Francisco  by  the  owner  of  the  "Roanoke" 
for  that  purpose,  and  was  by  the  tug  towed  to  San 
Francisco  and  placed  alongside  the  wharf  there.  The 
"Santa  Clara"  dropped  the  "Roanoke"  at  San  Luis 
in  obedience  to  the  orders  of  the  president  of  the 
claimant,  but  she  was  always  near  enough  (at  her 
destination.  Port  San  Luis,  a  mile  or  a  mile  and  a  half 
from   the   "Roanoke")    to   assist   the   latter   if   needed 

(Ap.  57). 
The  "Roanoke,"   a  steamer  of   1654  ^^^  ^"d   2354 
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gross  tons,  worth  not  less  than  $150,000,  loaded  with 
cargo  and  passengers,  bound  from  San  Pedro  to  San 
Francisco,  on  the  morning  of  April  10,  1914,  about 
10:05  ^-  ^-5  while  in  from  17  to  20  fathoms  of  water 
and  about  three  miles  south  by  east  of  Point  Arguello, 
in  a  thick  fog,  with  a  moderate  swell  setting  from  the 
westward  to  the  eastward,  with  little  or  no  wind,  was 
disabled  (Ap.  46-47).  The  extent  of  her  injuries 
were  as  follows: 

Her  tail  shaft  was  broken  and  two  blades  were 
knocked  off  of  her  propeller;  the  propeller  'Vas 
pulled  right  up  against  the  rudder-post,  tight''  (Ap. 
225). 

This  large  steamer  had  two  sails,  a  jib  and  a  main 
sail;  but  these  were  insufficient  to  give  her  steerage 
way.  She  was,  therefore,  entirely  without  motive 
power  of  any  description,  and  either  had  to  drift  or 
anchor  (Ap.  48).  It  was  while  she  was  without 
power  of  any  kind  and  while  drifting  that  she  was 
sending  out  the  appeals  for  help  already  set  forth. 
In  addition  to  sending  out  these  appeals,  one  of  the 
first  things  the  master  of  the  ^'Roanoke"  did  after 
the  accident  was  to  tell  his  wireless  operator  to  find 
out  what  ships  were  around  ''in  case  we  should  need 
them."  His  operator  thereafter  reported  to  him  that 
the  ''Santa  Clara"  had  been  picked  up  first  and  that 
the  "Willamette"  had  also  been  picked  up.  Dickson 
then  had  the  operator  ask  the  "Willamette"  to  come 
around  by  him  and  to  stay  by  him  (Ap.  235-236). 


From  10:05  a.  m.,  when  the  tail  shaft  broke,  until 
II  :io  a.  m.  the  ''Roanoke"  drifted  to  a  position  about 
15^2  miles  S.  by  E.  from  Point  Arguello  and  about 
one-half  or  three-quarters  of  a  mile  from  the  shore 
at  the  nearest  point,  and  anchored  in  14^  fathoms  of 
water,  about  half  a  mile  inshore  of  the  course  of 
traffic  (Ap.  239).  The  coast  in  the  vicinity  of  Point 
Arguello,  near  where  the  ''Roanoke"  met  with  her 
accident  and  where  she  anchored  is  thus  described  by 
Palmer,  his  point  of  view  being  from  about  i^  miles 
out  at  sea  (Ap.  173-175)  : 

The  mainland  on  which  Point  Arguello  lighthouse 
stands  sticks  out  from  the  rest  of  the  coast  about  ^ 
a  mile;  just  outside  of  the  lighthouse,  on  the  seaside, 
there  are  four  or  five  rocks  that  look  (from  ij4 
miles  away)  to  be  about  six  or  eight  feet  square. 
Right  south  of  the  lighthouse  are  more  rocks  that 
seem  to  be  a  little  bigger.  Then  from  the  lighthouse 
and  in  a  southeasterly  direction  across  the  Bay  to  the 
coast  there  is  a  bit  of  rocky  beach,  about  half  a  mile; 
then  there  is  a  rocky  point,  about  40  or  50  feet  high, 
with  rocks  at  the  foot,  just  where  the  period  is  put 
after  the  word  "Pt."  on  the  words  "Rocky  Point"  on 
the  chart;  from  the  figure  "5"  above  the  letters  "Pt." 
in  the  words  "Rocky  Pt."  on  the  chart  to  the  north 
eastward  the  condition  of  the  beach  is  the  same  as 
that  between  Pt.  Arguello  and  the  coast  to  the  north- 
east of  the  figure  "5";  below  Rocky  Pt.  the  beach  is 
stony,  stones  as  big  as  your  hand,  and  on  the  beach  are 


little  rocks  right  along,  most  of  them  not  visible  except 
at  low  water. 

Captain  Gunderson,  who  was  not  connected  in  any- 
way with  the  litigation,  and  who  as  a  master  of  vessels 
has  passed  up  and  down  that  part  of  the  coast  400  or 
500  times,  says  that  the  vicinity  in  which  the  '^Roan- 
oke"  was  anchored  is  considered  by  him  to  be  ''one 
of  the  most  dangerous  parts  of  the  Pacific  Coast" 
(Ap.  36).  He  also  says  that  he  considers  that  a  vessel 
anchored  where  the  ''Roanoke"  was  anchored  at  the 
time  she  was  there  anchored,  and  in  circumstances  sim- 
ilar to  those  in  which  she  was  anchored,  "is  in  a  dan- 
gerous position."  Also,  his  experience  is  that  swells 
in  that  locality  sometimes  spring  up  "pretty  rapidly" 
(Ap.  37).  This  experienced  witness  also  stated,  "It  is 
"  dangerous  anywhere  (along  the  coast)  if  you  lose 
"  your  propeller  or  shaft.  You  are  in  a  bad  fix  as 
"well  as  any  other  place"  (Ap.  43). 

And  on  cross-examination,  claimant  brought  this  out 
of  witness  Palmer:  "Sometimes  those  ground  swells 
are  very  heavy,  are  they  not?  A.  They  are  very 
heavy"    (Ap.   186). 

The  fog,  as  the  "Santa  Clara"  neared  the  "Roan- 
oke," was  so  thick  that  the  "Roanoke"  could  not  be 
seen  until  the  "Santa  Clara"  was  within  100  or  150 
feet  of  her.  In  approaching  the  "Roanoke,"  the  "Santa 
Clara"  was  misled  by  the  "Roanoke's"  whistle  into 
believing  the  vessel  whistling  to  be  a  tug  ahead,  and 
but  for  the  promptness  of  the  man  at  the  helm  of  the 


'^Santa  Clara"  in  shifting  the  wheel,  the  ''Santa  Clara" 
would  have  collided  with  the  "Roanoke"  because  of 
the  fog  (Ap.  176,  177,  183,  184). 

There  was  no  difficulty  encountered  in  taking  the 
''Roanoke"  in  tow,  nor  was  the  operation  attended 
with  any  other  danger  than  the  one  just  mentioned, 
and  we  so  stated  time  and  again  in  the  trial  court. 
The  "Santa  Clara"  had  no  apparatus  whatsoever  on 
board  for  towing,  nor  was  she  in  any  wise  fitted  for 
towing.  She  had  to  take  the  hawser  of  the  "Roanoke" 
(Ap.  80). 

Both  vessels  belonged  to  the  claimant. 

ARGUMENT. 

The  Services  Rendered  Were  so  Clearly  Salv- 
age Services  That  Damages  Should  Be  As- 
sessed to  Appellant,  Under  Subdivision  4  of 
General  Rule  30. 

Appellees  were  compelled  to  make  their  case  almost 
entirely  from  the  testimony  of  the  claimant's  own  wit- 
nesses. Every  witness  called  by  the  claimant  was  also 
called  by  appellees.  All  of  claimant's  witnesses  were 
examined  and  cross-examined  in  open  court.  The  trial 
court  had  the  fullest  opportunity  to  ascertain  from  the 
testimony  and  from  the  bearing  of  the  master  of  the 
"Roanoke"  whether  the  latter  believed  he  was  in  need 
of  assistance.  The  Court  determined  that  he  did  so 
believe,  and,  of  course,  even  ordinarily,  this  Court 
would  not  disturb  that  finding,  unless  it  was  clearly 
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contrary  to  the  evidence.  But  here  is  a  case  where  the 
law  is  well  established  and  where  there  is  no  possibil- 
ity of  throwing  the  slightest  shadow  of  a  doubt  upon 
the  findings  of  fact.    These  facts,  summed  up,  are: 

A  steam  vessel  of  more  than  2000  gross  tons,  w^ith  90 
odd  passengers  on  board,  was  adrift  in  a  thick  fog 
in  the  month  of  April,  without  motive  power,  within 
three  miles  of  a  rocky  coast  near  one  of  the  most  dan- 
gerous points  on  the  Pacific  Coast,  where  heavy  swells 
or  winds  may  spring  up  at  any  time.  Her  captain 
implored  aid  of  the  "Santa  Clara,"  for  there  is  no 
other  construction  to  be  put  uponjiis  answering  Cap- 
tain Jessen's  message,  "We  are  full  of  freight  and  pas- 
sengers. Is  it  absolutely  necessary  for  us  to  go  to  your 
assistance,''  with  the  prompt  response,  "We  need  your 
assistance  at  once." 

Also,  the  course  of  the  "Santa  Clara"  was  changed 
to  head  for  the  "Roanoke"  as  soon  as  the  first  call  for 
assistance  was  received,  and  was  not  thereafter 
changed.  And  that  was  as  it  should  have  been,  and  the 
way  it  should  always  be  in  like  cases.  And  owners 
on  shore  have  no  business  to  try  to  substitute  their 
judgment  for  the  master's.  When  the  wireless  opera- 
tor at  sea  catches  a  cry  for  assistance  the  officers  and 
crew  of  his  vessel  should  go  at  once;  not  stand  upon 
the  order  of  their  going,  debating  whether  or  not 
the  owner  of  the  vessel  in  distress,  when  the  benefits 
are  forgot,  will  try  to  prove  to  an  admiralty  court 
that  there  was  no  need   for  the  assistance.     The  an- 


swer  of  this  Court  must,  it  seems  to  us,  always  be  in 
the  shape  of  a  liberal  reward  to  those  who  give  their 
aid  at  once,  without  a  moment's  hesitation,  and  also 
commendation  for  having  acted  promptly  and  in 
having  construed  the  messages  as  meaning  what  they 
said. 

THE  LAW. 

That  the  law  is  well-settled  appears  from  what  this 
Court  said  in  the  case  of  the  ''Flottbek,''  ii8  Fed.,  960: 

''There  is  a  marked  and  clear  distinction  between 
a  towage  and  a  salvage  service.  When  a  tug  is 
called  or  taken  by  a  sound  vessel  as  a  mere  means 
of  saving  time,  or  from  considerations  of  conven- 
ience, the  service  is  classed  as  towage;  but  if  the 
vessel  is  disabled,  and  in  need  of  assistance,  it  is  a 
salvage  service.  In  cases  of  simple  towage,  only  a 
reasonable  compensation  is  allowed,  as  upon  a 
quantum  meruit.  In  case  of  salvage,  the  award  is 
upon  a  broader  and  more  liberal  scale,  as  we  have 
before  stated.  In  McConnochie  vs.  Kerr  (D.  C), 
9  Fed.,  50,  53,  Judge  Brown  said: 

''  'A  salvage  service  is  a  service  which  is  volun- 
tarily rendered  to  a  vessel  needing  assistance,  and 
is  designed  to  relieve  her  from  some  distress  or 
danger  either  present  or  to  be  reasonably  appre- 
hended. A  towage  service  is  one  which  is  rendered 
for  the  mere  purpose  of  expediting  her  voyage, 
without  reference  to  any  circumstances  of  danger.'  " 

Of  course  no  other  authority  is  necessary;  but  we 
give  a  few  other  cases  similar  to  the  one  at  bar.  They 
are: 
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"Any  service  or  assistance  applied  for  or  re- 
ceived by  a  vessel  in  peril  or  distress  which  in  any 
measure  conduces  to  its  safety  is  in  the  nature  of 
salvage  service,  and  is  to  be  compensated  upon 
principles  more  liberal  than  ordinary  work.  .  .  . 
It  is  none  the  less  a  salvage  service  that  the  peril 
apprehended  did  not  befall,  or  that  the  labor  ex- 
pended was  insignificant,  and  performed  without 
actual  risk.  These  considerations  affect  the  quan- 
tum of  compensation,  but  not  the  nature  of  the 
service,  or  the  principles  by  which  the  compensa- 
tion is  to  be  measured."  ''The  Apache/'  124  Fed., 
pp.  907-908. 

''Towing  a  disabled  vessel  on  the  high  seas  is 
always  a  salvage  service.  ...  In  the  act  of 
making  preparations  for  towing  and  being  towed, 
ships  out  at  sea  are  very  liable  to  collisions,  to  the 
fouling  of  hawsers,  to  the  smashing  of  small  boats, 
to  losing  anchors,  and  to  other  serious  accidents. 
After  getting  under  way,  and  commencing  the 
towing  service,  there  is  constant  danger  on  the 
open  sea,  when  the  disabled  ship  has  no  power  of 
self-control.  The  hawsers  are  made  as  long  as 
practicable,  often  70  fathoms  or  more,  in  order  to 
keep  the  vessels  far  apart.  During  the  towing,  the 
varying  conditions  of  wind  and  wave  are  fruitful 
of  casualties. 
•  •*•••• 

''The  Great  Northern's  motive  power  was  en- 
tirely disabled;  her  propeller  useless,  and  bearing 
up  against  her  rudder;  she  was  without  yards  or 
square  sails;  and  she  had  only  a  fore  and  aft  rig- 
ging, which  was  not  sufficient  to  give  her  steerage 
way.  She  was  in  ballast,  and  liable  to  plunge  and 
to  sheer  ad  lihituni.  She  did  sheer  much  during 
the  towing,  and  brought  injurious  straining  upon 
the  engines  of  the  'Sagamore.'  The  latter  ship  was 
in  constant  danger  of  her  propeller  fouling  with 
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the  towing  hawser.  This  vessel  had  $237,000  of 
values  at  risk,  and  brought  the  'Great  Northern,' 
worth  $100,000,  safely  to  port.  Fortunately  for 
both  ships,  the  weather  and  sea  proved  favorable 
after  the  towage  was  commenced.  This  last  fact 
seems  to  be  relied  upon  by  the  respondents  as  a 
reason  for  diminishing  the  amount  which  might 
otherwise  be  awarded  to  the  salvors.  Sufficient 
has  been  said  to  show  that  this  principle  does  not 
hold  good  in  admiralty.  The  good  fortune  of 
better  weather  and  a  quieter  sea,  which  occurred 
during  the  course  of  the  towing  service,  inured 
alike  to  both  ships,  and  does  not  entitled  the 
salved  ship  to  claim  the  benefit  of  it,  to  the  injury 
of  the  salving  vessel."  ^^The  Great  Northern/'  72 
Fed.,  pp.  681-683. 

''At  the  trial  the  master  and  officers  of  the 
'Gallego,'  in  contradiction  of  their  protest,  declared 
that  they  never  supposed  the  'Gallego'  to  be  in  any 
danger.  It  is  easy  after  the  event  to  deny  fear; 
but,  if  it  be  true  that  this  steamer  was  under  com- 
mand of  a  master  unable  to  see  any  peril  in  the 
condition  of  his  ship  as  she  was  when  the  'Lone 
Star'  came  to  her  aid,  that  circumstance,  in  my 
opinion,  would  enhance  the  peril  of  the  ship.  The 
acts  of  the  master  at  the  time  speak  louder  than  his 
subsequent  words,  and  show  knowledge  that  the 
position  of  his  ship  was  one  of  peril.  Of  course,  it 
can  be  said  that,  being  sound  save  in  respect  to  her 
rudder,  the  'Gallego,'  for  a  time  more  or  less  ex- 
tended, as  the  chance  of  favorable  winds  and  of 
being  fallen  in  with  by  some  other  vessel  not  only 
willing  but  able  to  aid  her  might  have  favored, 
would  have  floated;  but,  such  chance  not  favoring 
her,  destruction  in  the  end  was  to  be  expected,  for 
she  was  upon  the  sea  without  the  knowledge  and 
ability  necessary  to  enable  her,  unassisted,  to  reach 
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a  port  of  safety."     ''The  Gallego/'  30  Fed.,  273- 
274. 

''If  the  assistance  of  a  salvor  is  sought  and  if 
his  assistance  is  received,  it  is  not  competent  for 
those  who  have  asked  and  received  that  assistance 
to  insist  that  by  their  own  resources  they  could  have 
saved  themselves."  ''The  Huntsville/^  Fed.  Cas. 
No.  6916,  page  1005. 

''If  the  vessel  is  in  a  situation  of  actual  appre- 
hension, though  not  in  actual  danger,  and  the  as- 
sistance of  the  salvors  is  requested  by  and  rendered 
to  the  persons  in  charge  of  the  vessel,  they  cannot 
plead  that  they  are  not  bound  to  pay  for  the  serv- 
ices rendered  on  the  ground  that  the  vessel  would 
have  been  saved  if  left  in  her  former  position. 
2  Pars.  Shipp.  &  Adm.,  283."  "The  Jeu^ell/'  41 
Fed.,  104. 

"The  taking  in  tow  of  a  disabled  vessel  on  the 
open  sea  by  a  tug  is  always  a  salvage  service." 
"The  Lottie  E.  Hopkins/'  133  Fed.,  405. 

"Assisting  a  vessel  'in  the  situation  of  actual  ap- 
prehension, though  not  of  actual  danger,'  is  salvage. 
'The  Raikes,  i  Hagg.,  247;  'The  Phaniow'  L.  R.  i 
Adm.,  58;  'The  Joseph  C.  Gri^^^s/  i  Ben.  8t,  Fed. 
Cas.  No.  6,640.  'The  degree  of  danger  is  imma- 
terial in  considering  the  nature  of  the  service.' 
'The  Westminster:  i  W.  Rob.,  232."  "The  Lou- 
ther  Castle/'  195  Fed.,  605. 

"The  extent  of  the  risk  assumed  in  undertaking  to 
tow  a  disabled  vessel  is  not  to  be  gauged  bv  the 
results  alone;  and  the  fact  that  the  towing  line  was 
speedily  taken,  and  that  no  mishap  occurred,  is 
entitled  to  consideration  only  so  far  as  it  tends  to 
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show  the  state  of  the  wind  and  sea."     ''The  Wav- 
erly/'  78  Fed.,  191. 

"The  valuable  services  were  rendered  by  the 
ship  and  her  machinery,  the  master  and  crew  doin^ 
only  their  ordinary  duty,  for  which  they  were  paid 
by  the  owners,  and  yet  on  principles  of  salvage  the 
men  must  receive  a  share  of  the  reward.  No 
amount  of  reward  to  owner  and  machinery  will 
so  stimulate  and  encourage  efforts  to  save  life  and 
property  in  peril  on  the  high  seas  as  will  mod- 
erate rewards  to  master  and  crew  and  who  are 
on  hand  to  control  ship  and  machinery,  and  are 
the  effective  agents  to  set  the  machinery  in  motion." 
Judge  Pardee  in  the  ''New  Orleans/'  23  Fed.,  911. 

'Where  salvage  services  which  occupied  less 
than  a  day  are  of  the  lowest  order,  and  the  crew 
of  the  tugs  perform  only  services  in  the  ordinary 
course  of  employment,  the  award  to  them  should 
not  be  more  than  two  months'  pay  each."  Ulster 
S.  S.  Co.  vs.  Cape  Fear  Towing  &  Transportation 
Co.,  94  Fed.,  214. 

The  cases  cited  by  appellant,  as  to  what  are  salvage 
services,  are  not  in  any  way  applicable  to  the  case  at 
bar.  They  are  of  two  entirely  different  kinds:  One 
where  the  vessel  rendering  the  assistance  was  regularly 
engaged  in  the  business  of  towing;  the  other  where 
the  vessel  assisted  retained  sufficient  motive  power  to 
be  able  to  navigate.  In  the  case  of  "The  Besnard^' 
the  vessel  was  well  able  to  navigate  and  also  the  as- 
sistance was  rendered  by  a  tug. 

In  this  case,  the  "Santa  Clara"  was  a  freight  and 
passenger  vessel.    She  was  not  engaged  in  the  business 


of  towing,  and  in  fact  had  no  towing  facilities  what- 
soever. She  had  to  take  and  use  the  "Roanoke's"  haw- 
ser. Also,  the  "Roanoke''  was  entirely  deprived  of 
motive  power.  She  had  absolutely  no  means  of  pro- 
ceeding. 

With  great  respect  for  the  memory  of  the  able 
judge  who  decided  the  case  of  the  "Pfluger,"  we  sub- 
mit that  that  case  was  erroneously  decided  upon  both 
points  passed  upon. 

Although  the  "Pfluger"  was  not  entirely  deprived 
of  motive  power,  we  submit  that  the  facts  stated  in 
the  opinion  show  that  the  services  rendered  her  were 
salvage  services.  As  to  the  other  point,  neither  the 
aiding  vessel  nor  her  crew  w^ere  engaged  in  the  busi- 
ness of  towing;  therefore,  the  crew  ow^d  no  duty  to 
the  "Pfluger,"  and  should  have  been  compensated  for 
the  assistance  rendered,  whether  that  assistance  w^as 
salvage  service  or  not.  The  reason  is  obvious.  The 
seaman's  contract  is  with  his  own  ship.  He  owes  a 
particularly  rigorous  duty  to  that  ship,  but  to  no 
other  ship.  He  must  not  fail  in  obedience  to  orders, 
so  far  as  his  own  ship  is  concerned;  but  he  can  not 
lawfully  be  compelled  to  perform  labor  for  the  ben- 
efit of  another  vessel,  except  where  that  is  the  regular 
business  in  which  his  own  vessel  is  engaged.  If  he 
aids  such  other  vessel,  he  is  entitled  to  compensation 
therefor. 

Willinnison    vs.    '^Tlie    .Jlplionso,"    Fed.    Cas. 
No.   17,749. 
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However,  the  argument  is  merely  for  the  purpose  of 
showing  the  reasons  why  the  'Tfluger"  was  incorrectly 
decided;  for,  as  far  as  the  case  at  bar  is  concerned, 
the  question  is  put  at  rest  by  the  act  of  the  62nd  Con- 
gress, 2nd  Session,  Chap.  268,  approved  Aug.  i,  1912, 
effective  July  i,  1912,  and  the  pertinent  parts  of 
which  read  as  follows: 

^^An  act  to  harmonize  the  national  law  of  salvage 
with  the  provisions  of  the  international  convention 
for  the  unification  of  certain  rules  with  respect  to 
assistance  and  salvage  at  sea,  and  for  other  pur- 
poses. 

Sec.  I.  ''That  the  right  to  remuneration  for  as- 
sistance or  salvage  services  shall  not  be  affected  by 
common  ownership  of  the  vessels  rendering  and 
receiving  such  assistance  or  salvage." 

Counsel  for  appellant  fall  into  the  error  of  sup- 
posing that  this  law  has  made  some  change  in  the 
settled  principles  of  the  law  of  salvage,  and  that  we 
have  so  urged.  We  have  never  urged  anything  of  the 
kind.  The  law  is  merely  a  statutory  declaration  of 
what  was  before  well-settled  principles  of  the  law  of 
salvage  in  this  country.  We  have  long  been  familiar 
with  the  well-settled  principle,  enforced  by  the  Courts, 
before  the  above  statutory  declaration,  that  common 
ownership  was  no  bar  to  recovery  of  compensation 
by  the  crew  of  the  salving  vessel  {Lewis  vs.  A  Lot  of 
Whalebone,  51  Fed.,  924;  Gilchrist,  etc,  Co.  vs.  IIO,- 
000  Bushels  of  Wheat,  120  Fed.,  434;  Rees  vs.  U.  S., 
134  Fed.,  146).    The  same  is  true  as  to  assistance  ren- 
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dered  to  another  vessel.  The  statute  only  declares  the 
general  principles  and  applies  it  to  the  case  of  com- 
mon ownership.  Sec.  2079  ^f  the  Civil  Code  of  Cal- 
ifornia has  always  been  an  absolute  nullity,  as  far  as 
any  proceeding  in  rem  for  salvage  is  concerned  {''The 
Queen/'  C.  C.  A.,  9th  Cir.,  94  Fed.,   188,  and  cases 

cited). 

Of  course  it  can  not  be  seriously  contended  that 
'^assistance"  and  '^salvage"  are  used  as  synonyms  in 
the  statute,  where  the  two  words  are  both  conjunc- 
tively and  disjunctively  united. 

AMOUNT  OF  AWARD. 

The  amount  of  the  award  was,  if  anything,  too 
small,  but  the  district  court,  in  the  exercise  of  a  sound 
discretion,  decided  that  the  compensation  to  each  of 
the  crew  should  be  half  a  month's  pay.  This  amount 
is  a  subject  peculiarly  within  the  discretion  of  the 
trial  court  in  admiralty,  and  will  not  be  disturbed  ex- 
cept in  a  very  clear  case  of  mistake. 

''In  the  present  case,  the  District  Court  have 
awarded  one-half  of  the  prize  proceeds,  or  salvage, 
to  the  captors.  It  was  an  exercise  of  sound  discre- 
tion;  and  this  court  would,  with  extreme  reluc- 
tance, interfere  with  that  discretion,  unless  in  a 
very  clear  case  of  mistake."  "The  Dos  Ilernianos/' 
10  Wheat.,  310. 

"If  I  were  to  reverse  the  decree  of  the  district 
court  in  this  case,  I  do  not  perceive  any  solid  dis- 
tinction, on  which  I  could  rest  it.     It  was  an  exer- 
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cise  of  discretion,  which  violated  no  principle,  and 
does  not  seem  to  have  assumed  any  extraordinary 
latitude.  It  is  best  for  all  parties,  that  litigation 
of  this  nature  should  be  speedily  settled;  and  when 
I  can  not  perceive  an  undue  inflamation  of  the 
rate  of  salvage,  I  do  not  think,  that,  sitting  in  an 
appellate  court,  I  should  nicely  balance  the  sub- 
ordinate distinctions  of  cases,  whose  complexions 
carry  a  plain  merit  and  humane  interposition." 
Judge  Story  in  ''The  Panama,''  Fed.  Cas.,  14,319, 
p.  490. 

As  to  the  amount  of  costs,  which  is  called  to  the  at- 
tention of  the  Court,  we  wish  to  say  there  should  have 
been  no  costs  in  this  case.  It  should  never  have  been 
allowed  to  go  into  court.  We  wish  to  say  further  that 
a  large  part  of  the  costs  were  made  necessary  by 
claimant's  methods  of  examination  (see  particularly 
Ap.,  pp.  127-221)  and  because  of  the  course  adopted 
by  claimant  to  compel  proof  of  the  fact,  which  should 
have  been  admitted,  that  libelants  were  part  of  the 
crew  of  the  ^'Santa  Clara."  Both  vessels  were  owned 
by  the  same  owner.  The  answer,  sworn  to  by  claim- 
ant's president,  denied  on  information  and  belief,  that 
many  of  those  named  in  the  libel  were  seamen  or  part 
of  the  crew  of  a  vessel  owned  by  claimant  on  April 
loth.  After  exceptions  to  the  answer  had  been  sus- 
tained and  after  testimony  had  been  taken  as  to  the 
presence  of  some  of  these  very  same  libelants  on 
board  {which  testimony  was  given  by  claimant's  own 
president,  in  the  presence  of  claimant's  counsel),  an 
amended  answer  was  filed,  which  was  sworn  to  by 
claimant's  assistant  secretary  (who  is  also  one  of  claim- 
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ant's  counsel)  and  which  sworn  amendment  denied 
positively  the  presence  on  board  of  the  persons  referred 
to.  This  recital,  without  comment,  shows  claimant's 
attitude  toward  facts  which  good  faith  required  it  to 
admit. 

THE  EFFECT  OF  THE  RECENT  STATUTE. 

The  reasons  for  the  award  are  stated  at  length  by 
the  trial  court  in  its  opinion.  There  is  no  mention 
therein  of  the  recent  statute  nor  any  suggestion  that  it 
was  in  any  way  considered  by  the  trial  judge  in  reach- 
ing his  conclusion  as  to  the  amount  of  the  award. 
Very  much  the  contrary.  It  is  as  plain  as  a  pikestafif 
from  that  opinion,  that  the  trial  judge  did  not  con- 
sider that  life  salvage  was  in  any  way  a  factor  in  this 
case.  Further,  counsel  for  appellant  knows  perfectly 
well  that  we  never  have  contended  that  there  were  any 
lives  in  immediate  danger  on  the  ''Roanoke."  What 
we  suggested  to  the  trial  court  upon  this  point,  and 
which  that  court  ignored,  was  in  these  words: 

''We  do  not  wish  to  have  it  thought  that  we  are 
now  claiming  that  the  libelants  saved  the  lives 
of  any  of  the  many  persons  on  board  of  the  'Roan- 
oke' from  any  immediate  or  absolute  danger  from 
the  time  that  the  'Roanoke'  anchored  until  the 
'Santa  Clara'  dropped  her  off  Port  Harford. 
Our  contention  is  this: 

"What  constitutes  a  salvage  service  as  to  prop- 
erty also  constitutes  a  salvage  service  as  to  life,  if 
there  be  living  persons  on  board  of  the  property  to 
which  the  salvage  service  is  rendered. 

"As  it  is  plain  to  us  the  officers  and  crew  of  the 
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^Santa  Clara'  voluntarily  rendered  assistance  to  a 
vessel  needing  it  and  relieved  her  from  danger  and 
distress  and  from  situations  from  which  danger  was 
to  be  and  was  reasonably  apprehended,  so  these  ser- 
vices were,  as  to  the  property,  salvage  services; 
and,  therefore,  must  necessarily  be  salvage  services 
as  to  the  living  persons  on  the  'Roanoke'."  {''The 
Flottbek/'  ii8  Fed.,  960,  and  ''The  Plymouth 
Rock,''  9  Fed.,  416-418). 

CONCLUSION. 

Claimant  would  have  this  court  believe  that  if  Cap- 
tain Jessen  had  not  received  orders  from  his  owners,  he 
would  not  have  gone  to  the  assistance  of  the  ''Roanoke." 
In  other  words,  claimant  would  have  this  court  believe 
that  a  master  in  its  employ,  when  he  receives  urgent 
appeals  for  help,  would  deliberately  take  the  chance 
of  violating  section  2  of  the  recent  statute.  For,  of 
course,  it  was  not  "obvious"  to  Captain  Jessen  that 
"the  predicament  of  the  'Roanoke'  was  not  at  all 
serious."  How  could  it  be,  when  he  had  asked  Dick- 
son if  assistance  was  absolutely  necessary  and  had  by 
him  been  told,  "We  need  your  assistance  at  once"?  He 
knew  this  by  wireless.  Wireless  has  utilized  a  newly- 
discovered  law  of  nature,  but  claimant  has  developed 
a  sixth  sense  in  a  master  that  enables  him  to  know 
what  is  not  so.  It  is  even  directly  contrary  to  Captain 
Jessen's  own  testimony  (Ap.,  70,  73-79). 

With  such  a  foundation,  claimant  argues  that  when 
Jessen  went,  he  went  in  obedience  to  orders  from  his 
owner.     While  this  is  opposed  to  the  fact,  claimant 
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should  be  ashamed  to  present  such  an  argument. 
After  the  terrible  lesson  of  the  ''Santa  Rosa,"  owners 
should  have  learned  that  it  is  their  duty  not  to  inter- 
fere in  any  way  with  the  master  of  a  vessel  at  sea  in 
the  exercise  of  his  own  judgment.  He  is  put  there 
to  exercise  that  very  judgment.  The  owner's  duty  is 
to  give  the  master  all  of  the  information  possible, 
and  then  say  to  that  master:  "Act  as  your  best  judg- 
ment tells  you." 

While  Jessen  went  to  the  assistance  of  the  ''Roan- 
oke" in  response  to  her  calls  for  aid,  what  difference 
would  it  make,  as  far  as  the  libelants  are  concerned, 
if  he  had  gone  only  in  response  to  orders  from  his 
owner?  None;  for  the  libelants  owed  no  duty  to  the 
"Roanoke."  And,  further,  claimant  asks  the  court  to 
find  a  means  for  evading  the  plain  letter  of  the  statute. 
Suppose  the  master  of  a  vessel  hears  the  cry  of  an- 
other vessel  in  dire  distress.  Both  vessels  belong  to 
the  same  owner.  The  owner  gets  this  same  informa- 
tion, and  sends  orders  to  the  first  vessel  to  proceed  to 
the  assistance  of  the  other.  The  owner  afterwards 
comes  into  court  and  says  the  case  falls  within  the 
law  in  every  other  respect;  but  it  was  not  salvage,  be- 
cause he  ordered  his  master  to  the  scene.  How  long 
would  it  be  before  every  owner  would  send  out  such 
orders  instantly  upon  every  such  occasion,  or  else  give 
standing  orders  to  every  one  of  their  masters?  Such 
a  plea  as  claimant  advances  should  get  short  shrift  in 
the  admiralty. 
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We    respectfully   submit  the  decree  should  be   af- 
firmed, with  damages  under  Rule  30. 
Respectfully  submitted. 


f    iA^Oul^ 


Proctor  for  Libelants. 
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In  the  United  States  Circuit  Court  of  Appeals  for  the 

Ninth  Circuit. 

IN  BANKRUPTCY— No.  2522. 

In  the  Matter  of  ROHRBACHER   AUTOMATIC 
AIR  PUMP  COMPANY, 

Bankrupt. 

Petition  for  Revision. 

To  the  Honorable  the  Judges  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit: 

Comes  now  J.  H.  Peterson  and  complaining  of  the 
order  and  judgment  made  and  rendered  on  December 
15th,  1913,  against  this  complainant  by  the  Hon. 
Chas.  E.  Wolverton,  Judge  of  the  District  Court  of 
the  United  States  for  the  District  of  Oregon,  says: 

That  he  is  a  creditor  in  the  sum  of  three  thousand 
dollars  ($3,000)  of  Rohrbacher  Automatic  Air  Pump 
Company,  bankrupt. 

On  September  11th,  1913,  Rohrbacher  Automatic 
Air  Pump  Company  was  adjudged  a  bankrupt  by 
the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon,  and  the  cause  referred  to  Chester 
G.  Murphy,  Esq.,  one  of  the  referees  in  bankruptcy 
for  and  within  said  district.  On  the  22d  day  of 
October,  1913,  J.  H.  Peterson  filed  mth  said  ref- 
eree his  duly  verified  proof  of  claim  as  a  secured 
creditor,  stating  therein  that  his  debt  was  secured 
by  a  chattel  mortgage  executed  and  delivered  to  com- 
plainant by  the  bankrupt  on  or  about  October  29, 
1912,  and  covering  all  the  property  owned  by  the 
mortgagor  and  consisting  of  machinery,  tools,  equip- 
ment, supplies,  office  furniture  and  fittings  and  safe. 
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The  fact  and  the  amount  of  the  ddbt  were  admitted 
by  the  trustee,  but  objection  was  made  by  him  to  the 
allowance  thereof  as  a  secured  [1*]  claim  on  the 
ground  that  the  mortgage  was  void  in  toto. 

The  matter  having  been  submitted  to  the  referee, 
upon  a  stipulated  statement  of  facts,  a  copy  of  which 
is  hereto  attached  and  marked  Exhibit  ^^  A,"  the  ref- 
eree, on  November  13,  1913,  held  the  mortgage  void 
in  toto  and  disallow^ed  petitioner's  claim  as  a  secured 
creditor  with  leave  to  petitioner,  however,  to  file  a 
claim  as  an  unsecured  creditor. 

On  December  12,  1913,  upon  petition  of  J.  H.  Pe- 
terson, this  cause  came  on  for  hearing  before  said 
Judge  to  review  the  proceedings  and  final  order  of 
said  referee  made  and  based  upon  said  agreed  state- 
ment of  facts.  Upon  the  proof  of  claim  filed  by  peti- 
tioner and  upon  the  agreed  statement  of  facts,  your 
petitioner  contended  in  said  District  Court,  and  he 
now  contends  in  this  court : 

First :  That  upon  the  facts  set  forth  in  said  agreed 
statement  of  facts,  the  machinery,  tools,  equipment, 
office  furniture  and  fitting  and  safe  passed  into  the 
hands  of  the  trustee  in  bankruptcy  charged  with  a 
lien  in  favor  of  petitioner  by  virtue  of  said  chattel 
mortgage. 

Secondly:  That  by  the  laws  of  the  State  of  Ore- 
gon a  chattel  mortgage  is  not  void  in  toto  as  to  cred- 
itors of  the  mortgagor,  though  void  as  to  a  portion 
of  the  property  which  the  mortgage  purports  to  cover, 
because  as  to  that  property  the  right  of  possession, 
to  sell  the  same  and  to  use  the  proceeds  as  the  mort- 
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gagor  saw  jfit,  is  either  impliedly  reserved  or  granted 
to  the  mortgagor,  either  in  the  mortgage  or  by  sub- 
sequent  collateral  agreement  betw^een   the  parties. 

[2] 

Thirdly:   That  the  mortgage   held  by  petitioner, 

though  void  as  to  creditors  of  the  bankrupt  in  so  far 
as  it  purports  to  cover  *^ supplies,"  is  nevertheless 
valid  as  to  the  machinery,  tools,  equipment,  office 
furniture  and  fittings  and  safe. 

Fourth:  That  petitioner  is  entitled  to  prove  his 
claim  as  a  secured  creditor  and  that  his  claim  should 
be  allowed  as  a  secured  creditor  because  of  the  mort- 
gage set  forth  in  said  stipuJated  statement  of  facts. 

On  December  15th,  1913,  said  Judge  rendered  an 
opinion  in  this  cause  holding  petitioner's  mortgage 
void  in  toto,  and  there  was  made  and  entered  in  said 
District  Court  and  in  this  cause  an  order  and  judg- 
ment, a  copy  of  which  is  hereto  annexed  and  marked 
Exhibit  **B,"  disallowing  petitioner's  claim  as  a 
secured  creditor  and  affirming  in  all  respects  the  final 
order  of  said  referee. 

That  said  order  of  the  District  Court  was  errone- 
ous in  matter  of  law  because :  First,  it  declares  peti- 
tioner's said  mortgage  void  in  toto  as  to  creditors 
of  the  mortgagor;  secondly,  it  fails  to  declare  said 
mortgage  of  petitioner  valid  as  to  the  property  men- 
tioned therein  and  as  to  which  no  power  of  sale  with 
a  right  to  the  proceeds  was  reserved  or  granted  to 
the  mortgagor;  thirdly,  it  disallows  petitioner's  claim 
as  a  secured  creditor  against  the  bankrupt;  fourth, 
it  affii-ms  the  order  of  the  referee  disallowing  peti- 
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tioner 's  claim  as  a  secured  creditor  against  said  bank- 
rupt. 

Wherefore,  your  petitioner,  feeling  aggrieved  be- 
cause of  such  order  and  judgment,  asks  that  the  same 
may  be  revised,  in  matter  of  law  by  your  Honorable 
Court,  as  provided  in  section  24b  of  the  bankruptcy 
law  of  1898,  and  the  rules  and  practice  of  in  such 
cases  provided. 

J.  H.  PETERSON, 
Petitioner.     [3] 

State  of  Oregon, 

County  of  Multnomah, — ss. 

I,  J.  H.  Peterson,  the  petitioner  mentioned  and 
described  in  the  foregoing  petition,  do  hereby  make 
solemn  oath  that  the  statements  of  facts  therein  con- 
tained are  true  according  to  the  best  of  my  knowl- 
edge, information  and  belief. 

[Seal]  J.  H.  PETERSON. 

Subscribed  and  sw^orn  to  before  me  this  23  day  of 
December,  1913. 

M.  M.  MATTHIESSEX, 
Notary  Public  for  Oregon.     [4] 

[Admission  of  Service  of  Petition  for  Revision.] 
Due  service  of  the  within  petition  for  revision  by 
certified  copy,  as  prescribed  by  law,  is  hereby  ad- 
mitted at  Portland,  Oregon,  December  23,  1913. 

SIDNEY  TEISER, 
Attorney   for  R.  L.  Sabin, 
Trustee  of  the  Estate  of  Rohrbacher  Automatic  Air 
Pump  Company,  a  Corporation,  Bankrupt. 
[Endorsed]:  Petition   for  Revision.     Filed  Dec. 
26,  1913. 
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[Order  Allowing  Petitioner  to  January  25,  1914,  to 
File  Certified  Transcript  of  Proceedings  in 
U.  S.  Circuit  Court  of  Appeals  for  Use  upon 
Petitioner's  Petition  for  Revision.] 

[Title  of  Court  and  Matter.] 

For  sufficient  cause  shown,  it  is  hereby  ordered 
that  the  petitioner  herein  have  to  and  including  the 
25th  day  of  January,  1914,  in  which  to  file  in  the  of- 
fice of  the  clerk  of  this  court  a  certified  transcript 
of  the  proceedings  had  in  this  cause  in  the  District 
Court  of  the  United  States  for  the  District  of  Oregon 
for  the  use  of  this  court  upon  the  petitioner's  petition 
for  a  revision  of  order  and  judgment  of  said  District 
Court  made  and  entered  on  the  15th  day  of  December, 
1913. 

Dated  this  26th  day  of  December,  1913. 

WM.  B.  GILBERT, 

Circuit  Judge. 

[Endorsed] :  No.  2354.  In  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit.  Order 
Extending  Time.  Filed  Dec.  29, 1913.  F.  D.  Monck- 
ton.  Clerk. 


No.   2354 


(Hmnxt  flinttrt  of  App^ala 

Jnr  tip  mntij  (Hirmit. 


J.  H.  PETERSON, 

Appellant, 


vs. 


R.  L.  SABIN,  as  Trustee  of  the  Estate  of  the  ROHR- 
BACHER  AUTOMATIC  AIR  PUMP  COM- 
PANY, a  Coi-poration,  Bankrupt, 

Appellee. 


In  the  Matter  of  ROHRBACHER  AUTOMATIC 
AIR  PUMP  COMPANY,  Bankrupt. 


JUrattampf  of  ^Attmi 

Upon  Appeal  from   the  United  States  District  Court  for 

the  District  of  Oregon. 
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[Creditor's  Proof  of  Claim  and  Letter  of  Attorney.] 

In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon, 

IN  BANKRUPTCY. 
In  the  Matter  of  ROHRBACHER  AUTOMATIC 
AIR  PUMP  COMPANY,  a  Corporation, 

Bankrupt. 

At  Portland,  in  said  District  of  Oregon,  on  the 
8th  day  of  October,  A.  D.,  1913,  came  J.  H.  Peterson, 
of  Portland,  in  the  county  of  Multnomah,  in  said 
District  of  Oregon,  and  made  oath,  and  says  that  the 
Rohrbacher  Automatic  Air  Pump  Company,  a  cor- 
poration, the  person  by  whom  a  petition  for  ad- 
judication of  bankruptcy  has  been  filed,  was  at,  and 
before  the  filing  of  said  petition,  and  still  is,  justly 
and  truly  indebted  to  said  deponent  in  the  sum  of 
$3,000,  with  interest  thereon  at  the  rate  of  eight  per 
cent  per  annum  from  October  29,  1912i;  that  the  con- 
sideration of  said  debt  is  as  follows,  to  w^it,  the  sum 
of  $3,000  advanced  by  deponent  to  said  Rohrbacher 
Automatic  Air  Pump  Company  on  or  about  October 
29,  1912,  which  indebtedness  is  evidenced  by  a  note 
in  words  and  figures  as  follows,  to  wit ; 

^^3000.00.  Portland,  Oregon,  October  29,  1912. 

Six  months  after  date,  without  grace,  ROHR- 
BACHER AUTOMATIC  AIR  PUMP  COM- 
PANY, promises  to  pay  to  the  order  of  J.  H. 
PETERSON,  at  United  States  National  Bank,  at 
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Portland,  Oregon,  Three  Thousand  Dollars,  in  Gold 
Coin  of  the  United  States  of  America,  of  the  present 
standard  value,  with  interest  thereon  in  like  Gold 
Coin,  at  the  rate  of  eight  per  cent  per  annum  from 
date  until  paid,  for  value  received.  Interest  to  be 
paid  at  maturity  and  if  not  so  paid,  the  whole  sum  of 
both  principal  and  interest  to  become  immediately 
due  and  collectible,  at  the  option  of  the  holder  of 
this  note.  And  in  case  suit  or  action  is  instituted 
to  collect  this  note  or  any  portion  thereof,  Rohr- 
bacher  Automatic  Air  Pump  Company  promises  and 
agrees  to  pay  in  addition  to  the  costs  and  disburse- 
ments provided  by  statute,  such  additional  sum,  in 
like  Gold  Coin,  as  the  court  may  adjudge  reasonable, 
for  attorney's  fees  to  be  allowed  in  said  suit  or  ac- 
tion. 

[Corporate  Seal] 

ROHRBACHER  AUTOMATIC  AIR  PUMP 
COMPANY, 
P^  By  M.  A.  HETRICK, 

Secretary.''     [1*] 

And  the  original  thereof  is  hereto  attached  and 
made  a  part  hereof.  That  no  part  of  said  debt  has 
been  paid ;  that  there  are  no  setoffs  or  counterclaims 
to  the  same,  and  that  the  only  securities  held  by 
this  deponent  for  said  debt  are  the  following:  A 
chattel  mortgage  dated  October  29,  1912,  and  exe- 
cuted and  delivered  by  said  Rohrbacher  Automatic 
Air  Pump  Company  to  deponent,  wherein  and 
w^hereby  said  Rohrbacher  Automatic  Air  Pump 
Company  granted,  bargained,  sold,  assigned  and  con- 

^Page-Qumber  appearing  at  foot  of  page  of  original  certified  Record  on  Appeal. 
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veyed  to  deponent,  certain  goods  and  chattels  then, 
ever  since,  and  now  being  located  on  the  premises 
known  as  No.  173  East  Water  Street,  in  the  city  of 
Portland,  Multnomah  County,  Oregon,  being  all  of 
the  property  owned  by  said  mortgagor,  and  consist- 
ing of  machinery,  tools,  equipment,  supplies,  office 
furniture,  JBttings  and  safe,  and  also  the  goodwill  of 
the  business  conducted  by  said  bankrupt  and  any  and 
all  patents  owned  by  it  and  its  contracts  and  royal- 
ties; but  affiant  does  not  hereby  intend  to  or  waive 
any  security  he  has  for  this  debt. 

(Sd.)     J.  H.  PETERSON, 

Creditor. 

Subscribed  and  sworn  to  before  me  this  8th  day  of 
October,  1913. 

[Seal]  (Sd.)     M.  M.  MATTHIESSEN, 

Notary  Public  for  Oregon.     [2] 

[Letter  of  Attorney.] 

[Title  of  Court  and  Matter.] 
To  M.  M.  Matthiessen : 

I,  J.  H.  Peterson,  of  Portland,  in  the  County  of 
Multnomah  and  State  of  Oregon,  do  hereby  author- 
ize you,  or  any  of  you,  to  attend  the  meeting  or  meet- 
ings of  creditors  of  the  bankrupt  aforesaid  at  a 
court  bankruptcy,  wherever  advertised  or  directed 
to  be  holden,  on  the  day  and  at  the  hour  appointed 
and  notified  by  said  Court  in  said  matter  or  at  such 
other  place  and  time  as  may  be  appointed  by  the 
Court  for  the  holding  such  meeting  or  meetings,  or 
at  which  such  meeting  or  meetings,  or  any  adjourn- 
ment or  adjournments  thereof  may  be  held,  and  then 
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and  there  from  time  to  time,  and  as  often  as  there 
may  be  occasion,  for  me  and  in  my  name  to  vote  for 
or  against  any  proposal  or  resolution  that  may  be 
then  submitted  under  the  acts  of  Congress  relating 
to  bankruptcy;  and  in  the  choice  of  trustee  or  trus- 
tees of  the  estate  of  the  said  bankrupt,  and  for  me  to 
assent  to  such  appointment  of  trustee;  and  with 
like  powers  to  attend  and  vote  at  any  other  meeting 
or  meetings  of  creditors,  or  sitting  or  sittings  of  the 
court,  which  may  be  held  therein  for  any  of  the 
purposes  aforesaid;  also  to  accept  any  composition 
proposed  by  said  bankrupt  in  satisfaction  of  his 
debts,  and  to  receive  pa}Tiient  of  dividends  and  of 
money  due  me  under  any  composition,  and  for  any 
other  [3]  purpose  in  my  interest  whatsoever,  with 
full  power  of  substitution. 

IN  WITNESS  WHEREOF,  I  have  hereunto 
signed  my  name  and  affixed  my  seal  the  8th  day  of 
October,  A.  D.  1913. 

(Sd.)     J.  H.  PETERSON. 

Signed,  sealed  and  delivered  in  the  presence  of 


Acknowledged  before  me  this  7th  day  of  Oct.,  A.  D. 
1913. 

[Seal]  (Sd.)     P.  P.  DABNEY, 

Notary  Public  for  Oregon. 

[Endorsed}:  Creditor's  Proof  of  Claim  and  Let- 
ter of  Attorney.  Filed  Nov.  19,  1913.  A.  M.  Can- 
non, Clerk.     U.  S.  District  Court.     [4] 
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[Title  of  Court  and  Matter.] 

[Exhibit  '*A''  to  Petition  for  Revision— Stipulation 

of  Facts.] 

It  is  hereby  stipulated  and  agreed  by  and  between 
E.  L.  Sabin,  trustee  of  the  estate  of  Rohrbacher 
Automatic  Air  Pump  Company,  a  corporation,  bank- 
rupt, acting  through  his  attorney  of  record,  Sidney 
Teiser,  and  J.  H.  Peterson,  acting  through  his  at- 
torneys of  record,  Wood,  Montague  &  Hunt,  that  the 
following  facts  are,  and  are  stipulated  and  admitted 
to  be  true  in  the  above-entitled  cause,  and  that  no 
further  proof  of  the  same  need  be  introduced  at  the 
trial  of  said  cause,  and  that  they  shall  be  accepted 
as  agreed  facts  and  that  this  stipulation  be,  and  the 
same  hereby  is  made  a  part  of  the  record  in  the 
above-entitled  cause  now  pending  before  the  referee 
in  bankruptcy  for  the  district  of  Oregon ;  that  it  can 
be  used  upon  any  trial  of  this  cause  in  said  referee's 
court,  or  in  the  District  Court  of  the  United  States 
for  the  District  of  Oregon,  or  in  any  Appellate  Court, 
the  same  as  if  written  and  oral  testimony  thereof 
had  been  introduced,  after  witnesses  duly  sworn,  and 
the  calling  or  swearing  of  witnesses  or  the  introduc- 
tion of  written  proof  to  prove  the  same  is  hereby  ex- 
pressly waived. 

I. 

It  is  stipulated  and  agreed  that  on  or  about  October 
29, 1912,  the  Rohrbacher  Automatic  Air  Pump  Com- 
pany being  in  need  of  funds,  borrowed  $3,000  from 
J.  H.  Peterson,  [5]  which  was  to  be  applied  upon 
its  debts,  and  that  the  Rohrbacher  Automatic  Air 
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Pump  Company  was  not  insolvent  at  that  date,  or 
if  insolvent,  that  J.  H.  Peterson  did  not  and  had  no 
occasion  to  know  or  be  informed  that  such  insolvency 
existed. 

II. 
It  is  further  stipulated  and  agreed'  that  this  mort- 
gage was  executed  under  the  authority  of  the  board 
of  directors,  pursuant  to  a  duly  called  meeting,  and 
the  minutes  of  that  meeting,  so  far  as  pertinent,  read 
as  follows : 

^^Upon  motion  ....  d^ly  seconded  ....  it 
was  thereupon  unanimously  resolved  that  this 
company  ....  give  to  J.  H.  Peterson  the  mort- 
gage of  the  company  covering  all  its  assets,  in- 
cluding its  leasehold,  its  patents  and  good  will 
and  royalties,  to  secure  said  loan,  and  author- 
izing and  directing  M.  E.  Hetrick,  secretary  of 
the  company,  to  execute  in  the  name  of  the  com- 
pany, under  its  corporate  seal,  such  note  of  bond 

and  mortgage " 

III. 
It  is  further  stipulated  and  agreed  that  the  copy 
of  the  mortgage  hereto  appended  and  marked  Exhibit 
^*A"  is  a  true  and  correct  copy  of  the  original  mort- 
gage and  of  the  whole  thei-eof ,  and  that  the  original 
mortgage  was  duly  executed  and  delivered  for  a  con- 
sideration of  $3,000  in  cash  paid  by  the  said  J.  H. 
Peterson,  and  that  J.  H.  Peterson  is  the  owner  and 
holder  thereof  and  of  the  original  note,  and  that  a 
true  and  complete  copy  of  said  note  appears  in  said 
mortgage  and  in  the  copy  thereof  hereto  appended 
and  marked  Exhibit  *^A.'' 
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IV. 

It  is  stipulated  and  agreed  that  no  portion  of  said 
note,  either  of  principal  or  of  interest,  has  been  paid, 
and  that  the  same  and  every  part  thereof  is  now  due 
and  payable  and  remains  unpaid.     [6] 

V. 

It  is  stipulated  and  agreed  that  the  parties  to  said 
mortgage  impliedly  agreed  and  consented  when  said 
mortgage  was  given  that  the  mortgagor  should  con- 
tinue to  conduct  its  business  of  manufacturing  and 
selling  pumps  at  wholesale  and  retail  and  that  such 
pumps  should  be  made  out  of  materials  then  on  hand, 
and  that  the  proceeds  of  such  sales,  together  with 
the  proceeds  of  the  sale  of  such  piunps  as  were  on 
hand  at  the  time  the  mortgage  was  executed,  should 
be  used  by  the  mortgagor  as  it  saw  fit. 

VI. 

It  is  further  stipulated  and  agreed  that  said  power 
of  sale  reserved  in  the  mortgagor  was  not  intended 
to  and  did!  not  extend  to  the  machinery,  tools,  equip- 
ment, office  furniture  and  fittings  or  safe,  covered 
by  said  mortgage.  It  is  further  stipulated  that  the 
assets  of  the  Eohrbacher  Automatic  Air  Pump  Co., 
at  the  time  of  the  execution  of  the  mortgage,  consisted 
of  the  property  above  mentioned,  ooncerning  which 
there  was  no  power  of  sale  reserved  in  the  mortgagor, 
and  also  consisted  of  numerous  pumps  already  manu- 
factured, and  also  considerable  supplies  and  mate- 
rials, a  large  portion  of  which  were  subsequently 
made  into  pumps,  and  which,  together  with  the 
piunps  on  hand  at  the  time  of  the  execution  of  the 
mortgage,  were  sold  without  objection  and  with  the 
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implied  consent  of  the  mortgagee. 

VII. 
It  is  further  stipulated  and  agreed  that  the  actual 
intention  with  which  the  mortgage  was  given  was  not 
fraudulent,  but  by  this  stipulation  it  is  not  intended 
either  to  admit  or  deny  that  there  was  not  an  implied 
fraudulent  intent.    .['''] 

VIII. 
It  is  further  stipulated  and  agreed  that  J.  H. 
Peterson,  at  the  time  of  advancing  said  $3,000  and 
of  accepting  said  mortgage  as  security  for  its  repay- 
ment, had  no  actual  knowledge  that  said  Rohrbacher 
Automatic  Air  Pump  Company  had  any  creditors 
other  than  those  w^hose  claims  w^ere  to  be  satisfied  by 
said  loan. 

IX. 
It  is  stipulated  and  agreed  that  said  mortgage  was 
duly  recorded  in  the  office  of  the  county  clerk  of  Mult- 
nomah county,  Oregon,  on  November  6, 1912,  and  that 
it  ever  since  has  been  and  now  is  of  record  there,  and 
that  the  same  remains  unsatisfied. 

X. 
It  is  stipulated  and  agreed  that  the  bankrupt  cor- 
poration was  engaged  in  the  manufacture  and  sale, 
at  wholesale  and  retail  of  air  pimips. 

(Sd.)     WOOD,  MONTAGUE  &  HUNT  and 
M.  M.  MATTHIESSEN, 
Attonaeys  for  J.  H.  Peterson. 
(Sd.)     SIDNEY  TEISER, 
Attorney  for  R.  L.  Sabin,  Trustee.     [8] 
[Endorsed] :  Filed  Nov.  22,  1913.     A.  M.  Camion, 
Clerk  U.  S.  District  Court. 
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Exhibit  **A*'  to  Stipulation  of  Facts— Mortgage. 

THIS  INDENTURE,  made  the  29th  day  of  Octo- 
ber, in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  twelve,  between  ROHRBACHER  AUTO- 
MATIC AIR  PUMP  COMPANY,  an  Oregon 
corporation,  of  the  city  of  Portland,  County  of 
Multnomah,  State  of  Oregon,  the  party  of  the  first 
part,  and  J.  H.  PETERSON,  of  the  city  of  Portland, 
county  of  Multnomah,  State  of  Oregon,  party  of  the 
second  part. 

WITNESSETH,  That  the  said  party  of  the  first 
part,  for  and  in  consideration  of  the  sum  of  Three 
Thousand  Dollars,  Gold  Coin  of  the  United  States, 
to  it  in  hand  paid  by  the  said  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged, 
does  grant,  bargain,  sell,  assign  and  convey  unto  the 
said  party  of  the  second  part,  certain  goods  and  chat- 
tels now  being  in  the  premises  known  as  No.  173 
East  Wiater  Street,  Portland,  Multnomah  County, 
State  of  Oregon,  and  being  all  of  the  property  owned 
by  the  party  of  the  first  part  and  consisting  of  ma- 
chinery, tools,  equipment,  isupplies,  office  furniture, 
fittings  and  safe,  and  also  the  good  will  of  the  busi- 
ness conducted  by  the  party  of  the  first  part,  and 
any  and  all  patents  owned  by  it  and  contracts  and 
royalties  and  its  leasehold  interest  in  said  premises 
known  as  No.  173  East  Water  Street,  Portland,  Ore- 
gon. 

TO  HAVE  AND  TO  HOLD  the  said  goods  and 
chattels  unto  the  said  party  of  the  second  part,  his 
executors,  administrators  or  assigns  forever. 
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PEOVIDED,  NEVERTHELESS,  and  these  pres- 
ents are  on  the  expresis  condition  that  if  the  said 
party  of  the  first  part,  its  successors  or  assigns,  shall 
well  and  truly  pay  unto  the  said  party  of  the  second 
part,  his  executors,  administrators  or  assigns,  the 
sum  of  Three  Thousand  Dollars,  and  interest  thereon 
at  the  rate  of  [9]  eight  per  cent  per  annum  in  ac- 
cordance with  the  terms  of  one  certain  promissory 
note,  of  which  the  following  is  a  substantial  copy : 

[Promissory  Note,  Dated  October  29,  1912,  for 

$3,000.] 

$3,000.00       Portland,  Oregon,  October  29th,  1912. 

Six  months  after  date,  without  grace,  ROHR- 
B'ACHER  AUTOMATIC  AIR  PUMP  COMPANY, 
promises  to  pay  to  the  order  of  J.  H.  PETERSON, 
at  United  States  National  Bank,  at  Portland,  Ore- 
gon, Three  Thousand  Dollars,  in  Gold  Coin  of  the 
United  States  of  America,  of  the  present  standard 
value,  with  interest  thereon  in  like  Gold  Coin,  at  the 
rate  of  eight  per  cent,  per  annum  from  date  until 
paid,  for  value  received.  Interest  to  be  paid  at  ma- 
turity and  if  not  so  paid,  the  whole  sum  of  both  prin- 
cipal and  interest  to  become  immediately  due  and 
collectible,  at  the  option  of  the  holder  of  this  note. 
And  in  case  suit  or  action  is  insitituted  to  collect  this 
note  or  any  portion  thereof,  Rohrbacher  Automatic 
Air  Pump  Co.  promises  and  agrees  to  pay  in  addi- 
tion to  the  costs  and  disbursements  provided  by  stat- 
ute, such  additional  sum,  in  like  Gold  Coin,  as  the 
Court  may  adjudge  reasonable,  for  attorney's  fees 
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to  be  allowed  in  said  suit  or  action. 

ROHRBACHER  AUTOMATIC  AIR  PUMP 
COMPANY. 
[Corporate  Seal]  By  M.  E.  HETRICK, 

Secretary. 

No. 

then  these  presents  shall  be  void.  But  in  case  de- 
fault shall  be  made  in  the  payment  of  the  said  prin- 
cipal sum,  or  interest  or  any  one  of  the  said  install- 
ments of  the  principal  or  interest,  or  if  said  property 
is  attempted  to  be  removed  by  any  one  from  where 
it  is  now  situated,  or  be  attached  or  levied  upon 
by  the  creditors  of  said  party  of  the  first  part,  or 
shall  be  sold,  transferred  or  assigned,  or  attempted 
to  be  sold,  transferred  or  assigned,  then  said  [10] 
promissory  note  shall  at  once  become  due  and  pay- 
able, and  it  shall  and  may  be  lawful  for,  and  the 
said  party  of  the  first  part  does  hereby  authorize 
and  empower  the  party  of  the  second  part,  with  the 
aid  and  assistance  of  any  person  or  persons,  to  enter 
the  place.  No.  173  East  Water  Street  and  other  prem- 
ises, and  such  other  place  or  places  as  the  said  goods 
and  chattels  are  or  may  be  placed,  and  take  or  carry 
away  the  said  goods  and  chattels,  and  sell  or  dispose 
of  the  same  at  private  sale,  with  or  without  notice 
to  said  party  of  the  first  part,  or  to  sell  the  same  at 
public  auction,  upon  giving  4  weeks'  notice  of  the 
same  in  a  newspaper  of  general  circulation,  pub- 
lished in  said  county  and  state,  and  out  of  the  money 
arising  therefrom,  to  retain  and  pay  the  said  sum 
above  mentioned,  and  interest  as  aforesaid,  and  all 
charges  touching  the  same,  and  including  a  reason- 


20  e7.  H,  Peterson  vs, 

able  sum  as  counsel  fees  rendering  the  overplus,  if 
any,  unto  the  said  party  of  the  first  part.  And  the 
party  of  the  first  part  may  retain  and  continue  in  the 
quiet  and  peaceful  possession  of  the  said  goods  and 
chattels,  and  in  the  full  and  free  use  and  enjoyment 
of  the  same  except  as  hereinbefore  mentioned. 

And  the  said  party  of  the  first  part  does  hereby 
further  promise  and  agree  to  pay  at  maturity  all 
taxes,  liens  or  other  incumbrances  now  suibsisting,  or 
hereafter  to  be  laid  or  imposed  upon  said  goods  and 
chattels^  and  to  keep  the  said  property  fully  insured 

for  a  sum  not  less  than  $ during  all  such  time, 

and  in  one  or  more  good  and  responsible  fire  insurance 
companies,  against  all  loss  or  damage  by  fire;  the 
loss  or  damage,  if  any,  to  be  made  payable  to  the  said 
party  of  the  second  part ;  and  in  case  the  said  party 
of  the  first  part  shall  fail  or  refuse  to  obtain  such 
insurance,  or  to  pay  all  taxes,  liens  and  incumbrances 
aforesaid,  before  the  same  shall  become  delinquent, 
then  the  said  party  of  the  second  part  may,  at  his 
option,  obtain  such  \^ll]  insurance  and  pay  the 
premium  therefor,  and  may  pay  all  such  taxes,  liens 
and  other  incumbrances  before  or  after  the  same 
shall  have  become  liens  upon  said  property,  and  all 
sums  of  money  thus  expended  are  hereby  secured  by 
these  presents,  and.  shall  be  repayable  on  demand 
from  said  party  of  the  first  part  to  the  said  party 
of  the  second  part  and  may  be  retained  by  the  party 
of  the  second  part  from  the  proceeds  of  the  sale  above 
authorized. 

IN  WITNESS  WHEREOF,  the  party  of  the  first 
part  has  caused  these  presents  to  be  executed  in  its 
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name  and  under  its  corporate  seal  by  M.  E.  Het- 
rick,  its  Secretary,  in  accordance  with  due  resolution 
of  its  Board  of  Directors. 

ROHEBACHER        AUTOMATIC        AIR 
PUMP  COMPANY, 
[Corporate  Seal]  By  M.  E.  HETRICK, 

Secretary. 
Executed  in  the  presence  of : 

M.  COLPITTS. 
P.  P.  DABNEY. 

State  of  Oregon, 

County  of  Multnomah, — ss. 

I,  M.  E.  Hetrick,  being  first  duly  sworn,  say  that 
I  am  the  Secretary  of  Rohrbacher  Automatic  Air 
Pump  Company  and  am  authorized  to  make  this  affi- 
davit; that  Rohrbacher  Automatic  Air  Pump  Com- 
pany is  the  sole  and  exclusive  owner  of  the  property 
described  in  this  mortgage  and  in  the  lawful  posses- 
sion thereof ;  that  the  same  is  paid  for  in  full,  and  that 
there  are  no  incumbrances  or  liens  of  any  kind  what- 
soever existing  at  this  date  against  said  property. 

M.  E.  HETRICK. 

Subscribed  and  sworn  to  before  me  this  29th  day  of 
October,  1912. 

[Notarial  Seal]  P.  P.  DABNEY, 

Notary  Public  in  and  for  Oregon.     [12] 

State  of  Oregon, 

County  of  Multnomah, — ss. 

THIS  CERTIFIES,  that  on  this  29  day  of  Octo- 
ber, 1912,  before  me,  the  undersigned,  a  notary  public 
in  and  for  said  county  and  State,  personally  appeared 
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M.  E.  Hetrick,  to  me  personally  known  to  be  the 
Secretary  of  Rohrbacher  Automatic  Air  Pump  Com- 
pany, the  corporation  above  named,  who  being  first 
duly  sworn,  did  say  that  he,  the  said  M.  E.  Hetrick, 
is  the  Secretary  of  said  Rohrbacher  Automatic  Air 
Pump  Company,  the  corporation  named  and  de- 
scribed in  the  within  and  foregoing  instrument,  and 
that  the  seal  affixed  to  said  instrument  is  the  corpor- 
ate seal  of  said  corporation,  and  that  said  instrument 
was  signed  and  sealed  and  executed  on  behalf  of  said 
corporation  by  authority  of  its  Board  of  Directors; 
and  said  M.  E.  Hetrick,  Secretary  as  aforesaid,  ac- 
knowledged said  instrument  to  be  the  free  act  and 
deed  of  said  corporation. 

IN  TESTIMONY  WHEREOF,  I  have  hereunto 
set  my  hand  and  affixed  my  notarial  seal  on  this,  the 
day  and  year  in  my  certificate  first  above  written. 

[Notarial  Seal]  P.  P.  DABNEY, 

Notary  Public  in  and  for  Oregon.     [13] 


[Title  of  Court  and  Matter.] 

Order  Disallowing  Reclamation  Petition  of  J.  H. 

Peterson  Based  on  Chattel  Mortgage. 
At  a  Court  of  Bankruptcy  held  at  Portland,  in  the 
Above-named  District,  November  13th,  1913,  Be- 
fore CHESTER  G.  MURPHY,  Referee : 
This  matter  comes  on  for  hearing  upon  the  peti- 
tion of  J.  H.  Peterson,  holder  of  a  blanket  chattel 
mortgage  in  the  sum  of  $3,000.00,  upon  all  of  the 
personal  property  of  the  bankrupt  estate,  consisting 
of  machinery,  tools,  supplies,  office  furniture,  fittings, 
safe,  and  stock  in  trade,  and  patent  rights  and  good- 
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will,  and  it  appearing  that  said  reclamation  petition 
was  filed  herein  Oct.  22d,  1913,  and  amended  peti- 
tion filed  Nov.  8th,  1913,  accompanied  by  stipulation 
of  facts  agreed  upon  by  counsel  for  the  Trustee,  and 
brief  of  J.  H.  Peterson,  in  support  of  reclamation 
petition,  and  brief  of  Trustee  in  opposition  to  said 
petition  having  heretofore  also  been  filed,  and  the 
matter  having  been  carefully  considered  by  the  Ref- 
eree, 

IT  IS  NOW  ORDERED  that  the  reclamation 
petition  of  said  J.  H.  Peterson  be,  and  the  same 
hereby  is,  disallowed,  leave  being  hereby  granted  to 
said  J.  H.  Peterson  to  file  his  claim'  as  a  general 
claim  against  this  estate.     [13] 

This  is  the  third  reclamation  petition  of  similar 
nature  that  has  been  before  this  Court  for  determin- 
ation in  the  past  few  months.  In  the  P.  J.  Snyder 
case  (in  bankruptcy  No.  2275,  United  States  Dis- 
trict Court  for  the  District  of  Oregon)  a  similar 
blanket  chattel  mortgage  on  drug  stock  and  sundries 
and  fixtures  was  held  void  as  to  creditors  in  bank- 
ruptcy, upon  the  ground  of  constructive  fraud,  and 
a  similar  ruling  was  made  in  the  case  of  Re  Klorf  ein 
(in  bankruptcy  No.  2260,  United  States  District 
Court  for  the  District  of  Oregon),  in  which  latter 
case  petitioner  presented  a  chattel  mortgage  upon  a 
stock  of  goods,  consisting  of  groceries,  fruit  and 
sundries  and  fixtures.  In  both  the  Snyder  and  Klor- 
fein  cases  review  of  the  undersigned's  ruling  was 
requested  and  granted  and  upon  such  review,  the  rul- 
ing of  the  undersigned  was  sustained  by  Judge  Wol- 
verton.     In   neither  of  these    cases  was  there    any 
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charge  of  actual  fraud,  and  such  is  the  case  in  the 
matter  of  reclamation  petition  of  J.  H.  Peterson — 
that  is,  utmost  good  faith  at  all  times  was  evidenced 
by  the  mortgagee.  The  facts  in  the  present  case  are 
admitted  to  be  substantially  as  follows : 

The  bankrupt  corporation,  engaged  in  the  business 
of  manufacturing  and  selling  certain  patented 
pumps,  to  be  attached  to  automobiles  for  the  purpose 
of  inflating  tires,  when  necessary,  borrowed  from 
the  petitioner  herein  J.  H.  Peterson,  the  sum  of 
$3,000.00  on  or  about  Oct.  29th,  1912,  and  gave  as 
security  therefor  its  chattel  mortgage  as  aforesaid. 
The  money  so  borrowed  was  applied  upon  the  debts 
of  the  bankrupt  corporation  and  J.  H.  Peterson,  at 
the  time  of  making  the  loan,  had  no  reasonable 
ground  to  [14]  believe  that  the  mortgagor  was  in- 
solvent. 

While  the  mortgage  was  placed  of  record,  the 
mortgagor  was  permitted  to  continue  in  possession 
and  to  make  up  pumps  from  stock  and  materials  on 
hand,  sell  the  same  freely,  purchase  new  materials 
and  in  all  respects  continue  the  business  as  before  the 
execution  of  the  mortgage  in  question. 

Claimants  admit  that  as  to  the  changing  stock  of 
material  and  equipment  and  pumps,  the  mortgage  is 
void  as  to  creditors  in  bankruptcy,  but  strenuously 
contend  that  as  to  the  machinery  and  fixtures  and 
furniture,  the  mortgage  should  be  upheld. 

The  matter  is,  to  my  mind,  res  adjudicata,  so  far 
as  this  court  of  bankruptcy  is  conceiTied,  but  coun- 
sel for  petitioner  has  requested  reconsideration  of 
the  entire  matter  upon  the  theory  that  there  has  been 
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an  authoritative  decision  by  the  Supreme  Court  of 
this  State  in  which  a  chattel  mortgage  on  a  chang- 
ing stock  of  goods,  and  fixtures,  was  held  void  as  to 
the  stock  and  valid  as  to  the  fixtures,  and  that  there- 
fore this  mortgage,  similar  in  character,  should  not 
be  held  void  in  whole. 

The  case  in  question,  and  relied  upon  by  counsel, 
in  their  able  brief  in  support  of  this  petition,  is  that 
of  Bremer  and  Company  against  Pleckenstein-Mayer 
&  Co.  reported  in  9th  Oregon,  266,  but  a  careful  con- 
sideration and  examination  of  this  case  leads  me  to 
the  belief  that  the  contention  of  counsel  for  peti- 
tioner herein,  is  not  well  taken. 

In  the  case  under  discussion,  one  Haas  was  con- 
ducting a  wholesale  and  retail  liquor  business  in  the 
city  [15]  of  Portland,  and  on  the  2d  day  of  June, 
1879,  gave  a  mortgage  to  Fleckenstein-Mayer  &  Com- 
pany upon  his  entire  stock  of  wines,  cigars  and 
liquors,  some  bar-room  fixtures  and  other  personal 
property  to  secure  a  debt  of  $4,000.00,  and  the  mort- 
gage was  duly  filed  and  recorded  on  June  6th.  Haas, 
the  mortgagee,  was  left  in  possession  and  he  con- 
tinued to  sell  at  retail  both  for  cash  and  on  credit, 
from  his  stock  of  goods.  On  July  7th,  1879,  however, 
jBremer  &  Co.,  a  creditor  of  Haas  in  the  sum  of 
$289.00,  brought  suit  and  attached  the  property  in 
question.  Thereupon  Fleckenstein-Mayer  &  Com- 
pany proceeded  forthwith  to  foreclose  and  shortly 
obtained  a  decree  of  foreclosure  and  conducted  a  sale 
of  the  mortgaged  property  and  realized  thereon  the 
sum  of  $1,240.00.  Some  few  days  later  Bremer  & 
Company  reduced  their  claim  to  judgment  for  the 
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full  amount  sued  for,  with  costs  and  interest,  and 
after  the  clerk  of  the  Court  had  paid  over  the  pro- 
ceeds from  the  sale  to  Fleckenstein-Maver  &  Com- 
pany,  Bremer  &  Company  brought  a  suit  in  equity 
to  impeach  and  set  aside  the  mortgage,  upon  the 
ground  of  fraud  and  prayed  for  a  personal  decree 
against  Fleckenstein-Mayer  &  Company  as  Trustee 
of  moneys  held  for  their  benefit  in  the  amount  of 
their  judgment.  After  reference  to  a  Referee,  the 
lower  court  gave  judgment  in  favor  of  Bremer  & 
Company  against  Fleckenstein-Mayer  &  Company 
for  $200.00,  and  costs,  and  from  this  judgment  Fleck- 
enstein-Mayer &  Company  appealed  to  the  Supreme 
Court,  where  the  judgment  of  the  lower  court  was 
affirined. 

Counsel  for  petitioner  Peterson  claim  that  because 
the  Referee  found  that  the  changing  stock  of  [16] 
goods  brought  $200.00  on  foreclosure  sale  and  the  fix- 
tures and  furniture  and  other  personal  property 
brought  $1,040.00,  and  this  finding  was  incorporated 
in  the  decree  of  the  lower  court  that  by  implication 
at  least,  if  not  in  fact,  the  Referee  held  that  while 
the  mortgage  was  void  as  to  the  changing  stock  of 
goods,  that  it  w^as  valid  as  to  the  fixtures,  and  the 
Supreme  Court  having  confirmed  the  decision  of  the 
lower  court,  likewise  so  held  by  implication. 

But  a  careful  reading  of  the  decision  of  Judge 
Watson  discloses  the  fact  that  the  mortgage  was 
treated  as  wholly  void  and  that  tlie  judgment  of  the 
lower  court  was  merely  affirmed.  The  Court,  upon 
the  appeal  of  Fleckenstein-Mayer  &  Company,  being 
in  no  manner  free  to  give  judgment  for  more  than 
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was  granted  in  the  lower  court,  and  I  am  of  the  opin- 
ion, therefore,  that  the  affirmance  of  the  decree  of 
the  lower  court,  in  no  way  binds  the  Supreme  Court 
of  this  State  to  a  ruling  to  the  effect  that  a  chattel 
mortgage  on  a  changing  stock  of  goods  and  fixtures 
is  void  as  to  stock  and  valid  as  to  fixtures. 

It  is  admitted  that  the  validity  of  a  chattel  mort- 
gage is  determined  by  the  law  as  laid  down  by  the 
highest  court  of  the  State  in  which  the  mortgage  was 
made,  and  that  the  law  as  thus  declared  by  the  highest 
tribunal  of  the  State,  will  be  recognized  and  enforced 
in  the  Federal  Courts. 

Etheridge  vs.  Sperry,  139  U.  S.  266; 
First  National  Bank  of  Pittsburg,  Pa.  vs.  Title 
Guarantee  and  Trust  Company  (C.  C.  A.  3rd 
Cir.,24Am.B.E.330). 
There  being  no  authoritative  decision  of  the     [17] 
highest  court  of  this  State,  and  the  Federal  Court 
of  the  United  States  for  the  District  of  Oregon  hav- 
ing declared  similar  mortgages  not  only  coUusively 
fraudulent  and  void  in  part  but  void  in  whole,  there 
is  nothing  for  this  court  of  bankruptcy  to  do  but  to 
deny  the  reclamation  petition  filed  herein  imder  the 
facts  above  stated,  and  it  is  so  ordered. 
Dated,  Portland,  Oregon,  November  13th,  1913. 
(Sd.)     CHESTER  G.  MURPHY, 
Referee  in  Bankruptcy. 

[Endorsed] :  Filed  Nov.  19,  1913.  A.  M.  Cannon, 
Clerk,  U.  S.  District  Court.     [18] 
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[Title  of  Court  and  Matter.] 

Petition  for  Review  of  Referee's  Order. 
To  Chester  G.  Murphy,  Esq.,  Referee  in  Bankruptcy: 

Your  petitioner  respectfully  shows: 

That  your  petitioner  is  a  creditor  of  Rohrbacher 
Automatic  Air  Pump  Company,  the  above-named 
bankrupt,  and  that  his  claim  as  a  secured  creditor 
has  been  filed  herein. 

That  on  the  13th  day  of  November,  1913,  an  order, 
a  copy  of  which  is  hereto  annexed,  w^as  made  and 
entered  herein. 

That  said  order  was  and  is  erroneous  in  that  it 
declares  a  certain  chattel  mortgage  dated  October 
29th,  1912,  given  by  said  bankrupt  to  this  petitioner 
to  secure  the  repayment  of  three  thousand  dollars 
($3,000),  with  interest,  and  purporting  to  cover, 
inter  alia,  a  changing  stock  of  supplies,  void  in  toto 
as  to  unsecured  creditors  of  the  bankrupt,  and  fur- 
ther in  that  it  fails  to  declare  said  mortgage  a  valid 
and  subsisting  lien  upon  all  the  machinery,  tools, 
equipment,  office  furniture  and  fitting  and  safe  cov- 
ered by  said  mortgage. 

Wherefore,  your  petitioner,  feeling  aggrieved  be- 
cause of  such  order,  prays  that  the  same  may  be  re- 
viewed as  provided  in  the  bankruptcy  law  of  1898 
and  General  Order  XXVII. 

Dated  at  Portland,  Oregon,  this  17th  day  of  No- 
vember, 1913. 

(Sd.)    J.  H.  PETERSON, 

Petitioner. 
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[Endorsed] :  Filed  Nov.  19,  1913.     A.  M.  Cannon, 
Clerk  U.  S.  District  Court.     [19] 


[Title  of  Court  and  Matter.] 

Referee ^s  Certificate  on  Review. 
To  the  Honorable  CHARLES  E.  WOLVERTON, 
and   to    the    Honorable    ROBERT    S.    BEAN, 
Judges  of  the  Above-entitled  Court: 

I,  Chester  G.  Murphy,  the  Referee  in  charge  of 
this  proceeding,  do  hereby  certify: 

That  in  the  course  of  the  administration  of  said 
estate,  an  order,  a  copy  of  which  is  annexed  to  the 
petition  hereinafter  referred  to,  was  made  and  en- 
tered on  the  13th  day  of  November,  1913,  denying  as 
a  secured  claim  the  reclamation  petition  of  J.  H. 
Peterson  in  the  sum  of  Three  Thousand  Dollars 
($3,000.00),  based  on  chattel  mortgage  on  certain  as- 
sets taken  possession  of  by  the  Trustee  as  belonging 
to  said  estate. 

That  on  the  18th  day  of  November,  1913,  said  peti- 
tioner J.  H.  Peterson,  feeling  aggrieved  thereat,  filed 
a  petition  for  a  review  which  was  granted. 

That  a  summary  of  the  evidence  on  which  said  or- 
der was  based  is  as  follows: 

Petitioner  filed  his  claim  in  said  proceeding  as  a 
secured  creditor  and  based  his  claim  thereto  on  chat- 
tel mortgage  on  machinery,  furniture,  fixtures  and 
materials.  The  loan  was  made  by  said  petitioner  in 
good  faith  more  than  four  months  prior  to  the  insti- 
tution of  bankruptcy  proceedings.  [20]  A  full 
statement  of  the  facts  is  set  out  in  detail  in  order, 
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copy  of  which  is  attached  to  petition  for  review. 

That  chattel  mortgage  in  question  covered,  in  ad- 
dition to  machinery  and  fixtures,  a  changing  stock  of 
merchandise  and  materials  for  manufacturing  the 
product  of  said  corporation,  to  wit,  an  automatic  air 
pump,  and  in  view  of  the  decision  of  your  Honorable 
Court  in  re  Klorfein  (In  Bankruptcy,  No.  2250, 
United  States  District  Court  for  the  District  of  Ore- 
gon), and  In  re  Snyder  (In  Bankruptcy,  No.  2275, 
United  States  District  Court  for  the  District  of  Ore- 
gon), in  both  of  which  cases,  upon  appeal  from  the 
bankruptcy  court,  your  Honors  held  that  a  mortgage 
given  in  this  State  on  a  changing  stock  of  goods  and 
fixtures,  void  as  to  the  stock,  was  likewise  void  as-  to 
the  fixtures  and,  therefore,  void  in  whole  as  to  cred- 
itors in  bankruptcy. 

I  deemed  that  this  matter  was  res  adjtidicata,  and 
therefore  denied  the  petition  as  aforesaid. 

The  question  presented  in  this  review  is,  in  so  rul- 
ing, did  the  undersigned  err? 

I  hand  up  herewith  for  the  information  of  your 
Honorable  Judges,  the  following  papers: 

1st:     Petition  of  J.  H.  Peterson,  claimant. 

2d:     Stipulated  statement  of  facts. 

3d:     Brief  of  claimant  in  support  of  petition. 

4th :     Opposing  brief  of  the  Trustee. 

5th:  Original  of  the  ruling  of  the  undersigned 
denying  the  prayer  of  said  petition. 

6th:     Petition  for  review. 

Dated  Portland,  Oregon,  November  20th,  1913. 
Respectfully  submitted, 
(Sd.)    CHESTER  G.  MURPHY, 
Referee  in  Bankruptcy. 
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[Endorsed] :  Filed  Nov.  22,  1913.    A.  M.  Cannon, 
Clerk.    U.  S.  District  Court.     [21] 


[Exhibit  **B''  to  Petition  for  Revision— Judgment 
Affirming  Order  of  Referee  in  Bankruptcy.] 

[Title  of  Court  and  Matter.] 

[Judgment.] 

This  cause  was  submitted  to  the  Court  for  a  re- 
view of  the  order  made  by  the  referee  in  bankruptcy 
herein,  on  the  13th  day  of  November,  1913,  denying 
as  a  secured  claim  the  reclamation  petition  of  J.  H. 
Peterson  in  the  sum  of  $3,000,  based  on  a  chattel 
mortgage  on  certain  assets  taken  into  possession  of 
by  the  trustee  as  belonging  to  said  estate ; 

ON  CONSIDERATION  WHEREOF  it  is  OR- 
DERED and  ADJUDGED  that  said  order  of  the 
said  referee  be,  and  the  same  is,  hereby  affirmed. 

Witness  the  Honorable  CHARLES  E.  WOLVER- 
TON,  Judge  of  said  court  and  the  seal  thereof,  this 
15th  day  of  December,  1913. 

[Seal]  A.  M.  CANNON, 

Clerk. 
By  F.  L.  Buck, 

Deputy. 

[Endorsed]  :  Filed  Dec.  15,  1913.  A.  M.  Cannon, 
Clerk  U.  S.  District  Court.     [22] 


32  J.  H,  Peterson  vs, 

[Opinion.] 

[Title  of  Court  and  Matter.] 

SIDNEY  TEISER,  for  Trustee. 

WOOD,  MONTAGUE  &  HUNT  and  M.  M.  MAT- 
THIESSEN,  for  Petitioning  Creditor. 

WM.  D.  FENTON,  BEN  C.  DEY  and  K.  L.  FEN- 
TON,  for  the  Bankrupt. 

WOLVERTON,  District  Judge : 

This  case  comes  here  on  certificate  of  the  Referee 
in  Bankruptcy  for  revision.  The  only  question  pre- 
sented is  whether  a  chattel  mortgage  given  covering 
machinery,  tools,  equipment,  supplies,  office  furni- 
ture, fittings  and  safe  is  void  in  toto  by  reason  of  the 
fact  as  stipulated  that  the  mortgagor  was  permitted 
to  continue  its  business  of  manufacturing  pumps  out 
of  the  materials  and  supplies  then  on  hand  and  men- 
tioned in  the  mortgage,  and  to  sell  and  dispose  of 
said  pumps,  together  with  such  as  were  on  hand,  at 
wholesale  and  retail,  as  it  saw  fit,  and  to  use  the  pro- 
ceeds arising  therefrom  without  accounting  to  the 
mortgagee. 

This  Court,  in  a  recent  case  unreported.  In  re  M. 
Klorfein,  Bankrupt,  held  that  such  a  mortgage  was 
void  in  toto.  It  is  now  contended,  as  it  was  previ- 
ously, that  the  Supreme  Court  of  the  State  has,  in 
the  case  of  Bremer  &  Co.  vs.  Fleckenstein  &  Mayer, 
9  Ore.  266,  decided  to  the  contrary,  and  that  this 
Court  is  bound  by  the  decision  of  the  Supreme  Court. 
[23] 

After  a  careful  re-examination  of  the  case,  it  is 
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very  clear  to  my  mind  that  the  Supreme  Court  has 
not  so  held.  The  facts  briefly  in  that  case  are,  that 
one  Haas  mortgaged  to  Fleckenstein  &  Mayer  a 
stock  of  wines,  liquors  and  cigars  and  certain  bar- 
room fixtures.  A  little  later  Bremer  &  Co.  sued 
Haas  and  attached  the  mortgaged  property,  and  in 
due  course  recovered  judgment  for  $289,  with  inter- 
est, and  costs  taxed  at  $24.20.  Fleckenstein  & 
Mayer  attempted  to  foreclose  their  mortgage,  and 
the  property  under  the  mortgage  was  sold  for  $1,240', 
$200  of  that  being  for  proceeds  of  the  wines,  liquors 
and  cigars,  and  the  remainder  for  the  fixtures  and 
furniture.  This  money  was  paid  into  the  hands  of 
Fleckenstein  &  Mayer.  Later  Bremer  &  Co.  brought 
suit  against  Fleckenstein  &  Mayer  to  impeach  the 
foreclosure  decree,  they  having  not  been  made  a 
party  to  the  suit  under  which  the  foreclosure  was  ob- 
tained. Bremer  &  Co.  obtained  a  decree  against 
Fleckenstein  &  Mayer  for  $200'  and  the  costs  of  the 
suit.  From  this  decree  Fleckenstein  &  Mayer  ap- 
pealed to  the  Supreme  Court,  and  the  decree  was  af- 
firmed. This  is  the  reasoning  of  the  Court  upon  the 
question  presented: 

*^Here,  then,  we  find  Haas,  after  the  execution  of 
the  mortgage  to  appellants,  carrying  on  his  business 
in  the  same  manner  as  before,  selling  off  the  mort- 
gaged stock  in  trade,  and  paying  his  own  expenses, 
and  keeping  up  his  stock  by  fresh  purchases  out  of 
the  proceeds  of  such  sales,  rendering  no  account  to 
the  holders  of  the  mortgage,  and  in  reality  under  no 
more  restraint  than  if  it  had  not  been  in  existence. 
And  yet  its  obvious  effect  was  to  ward  off  his  other 
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creditors,  and  hinder  and  delay  the  collection  of 
their  demands  against  him,  and  the  [24]  appel- 
lants must  be  presumed  to  have  so  intended.  We 
have  no  hesitation  in  declaring  that  such  an  arrange- 
ment was  a  fraud  upon  the  other  creditors,  and  can- 
not be  upheld." 

The  lower  court,  it  would  seem,  declared  the  mort- 
gage void  as  to  the  wines  and  liquors,  but  not  as  to 
the  fixtures.  Hence  the  judgment  for  $200  only. 
But  the  only  question  presented  to  the  Supreme 
Court  w^as  whether  the  mortgage  was  void  to  the 
extent  it  was  so  declared  by  the  court  below.  The 
question  whether  the  mortgage  was  void  in  toto  was 
not  before  the  Supreme  Court,  nor  was  it  decided  by 
implication,  as  the  case  was  disposed  of  without 
necessarily  disposing  of  that  question.  If  Bremer 
&  Co.  had  appealed  and  insisted  that  they  should 
have  had  a  decree  for  a  larger  sum  against  Flecken- 
stein  &  Mayer,  then  the  question  whether  the  mort- 
gage was  void  in  toto  would  have  been  squarely  pre- 
sented. So  it  is  clear  to  my  mind  that  the  Supreme 
Court  has  not  held  that  a  mortgage  covering  the  two 
kinds  of  property  is  void  only  as  to  stock  in  trade 
and  valid  as  to  fixtures.  A  very  recent  case  of  the 
Supreme  Court  of  the  State  (Greig  vs.  Mueller  et  al., 
133  Pac.  94),  has  interpreted  the  Bremer  case  as 
holding  only  that  a  mortgage  given  with  an  under- 
standing that  the  mortgagor  might  continue  in  pos- 
session with  authority  to  sell  the  goods  at  retail  and 
use  the  proceeds  for  himself,  was  void  as  to  cred- 
itors. 

Having  so  construed  the  holding  of  the  Supreme 
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Court,  I  adhere  to  my  opinion  in  the  case  of  In  re  M. 
Klorfein,  and  therefore  declare  the  mortgage  in  the 
present  case  void  in  toto. 

[Endorsed] :  Filed  Dec.  15,  1913.     A.  M.  Cannon, 
Clerk.    By  G.  H.  Marsh,  Deputy.     [25] 


[Petition  for  Appeal  and  Allowance  Thereof.] 

[Title  of  Court  and  Matter.] 

The  above-entitled  J.  H.  Peterson,  conceiving 
himself  aggrieved  by  the  order  and  judgment  made 
and  entered  on  the  15th  day  of  December,  1913,  in 
the  above-entitled  court  and  cause,  does  hereby  ap- 
peal from  such  judgment  to  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  for  the 
reasons  specified  in  the  assignment  of  errors,  which 
is  filed  herewith,  and  he  prays  that  this  appeal  may 
be  allowed  and  that  a  transcript  of  the  record,  pro- 
ceedings and  papers  upon  which  such  judgment  was 
made,  duly  authenticated,  may  be  sent  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

WOOD,  MONTAGUE  &  HUNT, 
P.  P.  DABNEY  and 
M.  M.  MATTHIESSEN, 
Attorneys  for  J.  H.  Peterson,  Petitioner. 
The  foregoing  claim  of  appeal  is  allowed  on  this 
24th  day  of  December,  1913. 

CHAS.  E.  WOLVERTON, 
District  Judge. 

[Endorsed] :  Filed  Dec.  24,  1913.  A.  M.  Cannon, 
Clerk.    U.  S.  District  Court.     [26] 
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[Title  of  Court  and  Matter.] 

Bond  on  Appeal. 

KNOW  ALL  MEN  BY  THESE  PRESENTS,  that 
whereas,  on  December  15th,  1913,  at  a  District  Court 
of  the  United  States  for  the  District  of  Oregon,  in  a 
proceeding  depending  in  said  court  between  J.  H. 
Peterson,  petitioner,  and  R.  L.  Sabin,  trustee  of 
Rohrbacher  Automatic  Air  Pump  Company,  bank- 
rupt, an  order  and  judgment  was  made  and  entered 
against  said  J.  H.  Peterson  disallowing  his  petition 
in  reclamation  and  his  claim  as  a  secured  creditor 
in  the  sum  of  three  thousand  dollars  ($3,000)  against 
said  Rohrbacher  Automatic  Air  Pump  Company, 
bankrupt;  and 

Whereas,  said  J.  H.  Peterson  has  obtained  an  ap- 
peal and  filed  a  copy  thereof  in  the  clerk's  office  of 
this  court,  to  reverse  said  order  and  judgment  and 
a  citation  directed  to  said  R.  L.  Sabin,  trustee  of 
Rohrbacher  Automatic  Air  Pump  Company,  bank- 
rupt, citing  and  admonishing  him  to  be  and  appear 
at  a  session  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  to  be  holden  in  the 
City  of  San  Francisco,  in  said  circuit,  on  the  2d  day 
of  February,  1914 : 

Now,  therefore,  in  consideration  of  the  premises, 
we,  J.  H.  Peterson,  as  principal,  and  the  United 
States  Fidelity  and  Guaranty  Company,  a  coi-pora- 
tion  organized  and  existing  imder  and  by  virtue  of 
the  laws  of  the  state  of  Maryland,  as  surety,  are  held 
and  firmly  bound  unto  said  R.  L.  Sabin,  trustee  of 
Rohrbacher  Automatic  Air  Pump  Company,  bank- 
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rupt,  in  the  full  and  just  sum  [27]  of  $250.00,  to  be 
paid  to  said  R.  L.  Sabin,  his  executors,  administra- 
tors, successors  and  assigns,  and  to  which  payment 
well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  sev- 
erally by  these  presents. 

The  condition  of  the  above  obligation  is  such, 
however,  that  if  said  J.  H.  Peterson  prosecute  his 
appeal  to  effect  and  answ^er  the  damages  and  costs, 
if  he  fail  to  make  his  plea  good,  then  said  above  ob- 
ligation shall  be  void;  otherwise  to  remain  in  full 
force  and  effect. 

Witness  our  hands  and  seals  this  23d  day  of  De- 
cember, 1913. 

J.  H.  PETERSON.     [Seal] 
UNITED  STATES  FIDELITY  AND  GUAR- 
ANTY COMPANY,  [Seal] 
By  DOUGLAS  R.  TATE, 

Attorney  in  Fact. 
Approved  by 

CHAS.  E.  WOLVERTON, 

District  Judge. 

[Endorsed] :  Filed  Dec.  24,  1913.  A.  M.  Cannon, 
Clerk.     U.  S.  District  Court.     [28] 


[Title  of  Court  and  Matter.] 

Assignment  of  Errors  on  Appeal. 

Your  petitioner  assigns  the  following  as  the  errors 
upon  which  he  will  rely  upon  his  appeal  from  the 
order  and  judgment  made  and  entered  in  the  above- 
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entitled  court  and  cause  on  the  15th  day  of  Decem- 
ber, 1913. 

Your  petitioner  believes  and  alleges  said  order 
and  judgment  to  have  been  erroneous  in  that: 

(1)  The  Court  declared  petitioner's  mortgage 
void  in  toto  as  to  creditors  of  the  mortgagor. 

(2)  The  Court  failed  to  hold  petitioner's  mort- 
gage valid  in  part  as  against  creditors  of  the  mort- 
gagor. 

(3)  The  Court  failed  to  hold  petitioner's  mort- 
gage a  valid  lien  upon  that  property  of  the  mort- 
gagor over  which  no  power  of  sale  with  a  right  to 
the  proceeds  had  been  impliedly  given  or  reserved 
to  the  mortgagor. 

(4)  The  Court  disallowed  petitioner's  claim  in 
the  sum  of  three  thousand  dollars  as  a  secured  cred- 
itor. 

(5)  The  Court  failed  to  allow  petitioner's  claim 
in  the  sum  of  three  thousand  dollars  as  a  secured 
creditor  or  at  all. 

(6)  The  Court  failed  to  allow  petitioner's  claim 
in  the  sum  of  three  thousand  dollars. 

(7)  The  Court  affirmed  the  order  of  the  referee 
holding  petitioner's  mortgage  void  in  toto  and  dis- 
allowing petitioner's  claim  in  the  sum  of  three  thou- 
sand dollars  as  a  secured  creditor  or  at  all.     [29] 

(8)  The  Court  affirmed  the  order  of  the  referee 
which  failed  to  allow  petitioner's  claim  in  the  sum  of 
three  thousand  dollars. 

(9)  The  Court  held  appellant's  chattel  mortgage 
void  in  toto  under  the  laws  of  Oregon,  though  it  was 
given  with  an  entire  absence  of  bad  faith  on  the  part 
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of  both  mortgagor  and  mortgagee,  for  the  reason  that 
it  was  void  as  to  a  portion  of  the  property  therein 
described  over  which  the  mortgagor  had  impliedly 
reserved  the  power  of  sale  with  the  right  to  use  the 
proceeds  thereof  as  he  saw  fit. 

(10)  The  Court  made  and  entered  the  following 
order  and  judgment: 

^^This  cause  was  submitted  to  the  Court  for  a  re- 
view of  the  order  made  by  the  referee  in  bankruptcy 
herein,  on  the  13th  day  of  November,  1913,  denying 
as  a  secured  claim  the  reclamation  petition  of  J.  H. 
Peterson  in  the  sum  of  $3,000  based  on  a  chattel  mort- 
gage on  certain  assets  taken  into  possession  of  the 
trustee  as  belonging  to  said  estate ; 

'*0n  consideration  whereof,  it  is  ordered  and  ad- 
judged that  said  order  of  the  referee  be,  and  the  same 
is,  hereby  affirmed. ' ' 

Wherefore  your  petitioner  prays  that  the  Court 
allow  an  appeal  from  said  order  and  judgment,  and 
that  the  same  be  reversed,  and  that  said  Court  be  di- 
rected to  enter  an  order  and  judgment  herein  allow- 
ing petitioner's  claim  in  the  sum  of  three  thousand 
dollars  with  interest  as  a  secured  creditor  and  declar- 
ing petitioner's  said  chattel  mortgage  valid  as  to  a 
part  of  the  property  described  therein. 

WOOD,  MONTAGUE  &  HUNT, 

C.  E.  S.  WOOD, 

P.  P.  DABNEY  and 

M.  M.  MATTHIESSEN, 

Attorneys  for  Appellant. 

[Endorsed] :  Filed  Dec.  24,  1913.  A.  M.  Cannon, 
Clerk,  U.  S.  District  Court.     [30] 
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[Title  of  Court  and  Matter.] 

Citation  [on  Appeal]. 

The  United  States  of  America, 
Ninth  Judicial  Circuit, — ss. 

To  R.  L.  Sabin,  Trustee  of  Rohrbacher  Automatic 
Air  Pump  Company,  Bankrupt : 

You  are  hereby  cited  and  admonished  to  be  and 
appear  at  a  session  of  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  to  be  holden 
at  San  Francisco  in  said  cireiiit,  on  the  23d  day  of 
January,  1914,  pursuant  to  a  petition  on  appeal  and 
assignment  of  errors  filed  in  the  clerk's  office  of  the 
District  Court  of  the  United  States  for  the  District 
of  Oregon,  in  the  matter  of  Rohrbacher  Automatic 
Air  Pump  Company,  bankrupt,  to  show  cause,  if 
any  there  be,  why  the  order  and  judgment  rendered 
in  said  judgment  affirming  the  order  of  the  referee 
and  disallowing  the  petition  in  reclamation  and  claim 
of  J.  H.  Peterson  as  a  secured  creditor  in  the  sum  of 
$3,000  against  said  Rohrbacher  Automatic  Air  Pump 
Company,  bankrupt,  and  holding  a  certain  chattel 
mortgage  dated  October  29th,  1912,  executed  and  de- 
livered to  said  J.  H.  Peterson  by  said  Rohrbacher 
Automatic  Air  Pump  Company,  void  in  toto,  and  of 
no  effect,  as  in  said  petition  of  appeal  mentioned, 
should  not  be  corrected  and  why  speedy  justice 
should  not  be  done  to  the  parties  in  that  behalf. 

Witness  the    Hon.    CHAS.    E.  WOLVERTON, 
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Judge  of  said  District  Court,  this  24Jth  day  of  De- 
cember, 1913. 

CHAS.  E.  WOLVEETON, 

United  States  District  Judge.     [31] 

Personal  service  of  the  within  citation  in  Multno- 
mah, County,  Oregon,  on  this  24th  day  of  December, 
1913,  is  hereby  admitted. 

SIDNEY  TEISER, 
Attorney  for  E.  L.  Sabin,  Trustee  of  the  Estate  of 
Eohrbacher    Automatic    Air    Pump  Company, 
Bankrupt.  • 

[Endorsed]  :  Filed  Dec.  24,  1913.  A.  M.  Cannon, 
Clerk,  U.  S.  District  Court.     [32] 


[Stipulation  That  Petition  for  Review  and  Appeal 
may  be  Heard  Simultaneously  on  Single  Record.] 

[Title  of  Court  and  Matter.] 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto  that  inasmuch  as  counsel  for  J.  H. 
Peterson  are  uncertain  whether  the  proper  proce- 
dure on  review  is  by  petition  or  by  an  appeal,  that 
the  petition  to  review  the  order  of  the  District  Court 
and  the  appeal  therefrom  may  be  heard  simul- 
.taneously  and  upon  a  single  printed  record,  and  that 
such  record  shall  be  deemed  and  be  taken  as  and  for 
a  record  in  both  the  proceedings  by  petition  for  re- 
view and  on  appeal  in  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 
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Dated  tMs  22d  day  of  December,  1913. 

SIDNEY  TEISER, 
Attorney  for  E.  L.  Sabin,  Trustee. 
WOOD,  MONTAGUE  &  HUNT, 
C.  E.  S.  WOOD, 
P.  P.  DABNEY  and 
M.  M.  MATTHIESSEN, 

Attorneys  for  J.  H.  Peterson. 

[Endorsed] :  Filed  Dec.  24,  1913.    A.  M.  Cannon, 
Clerk,  U.  S.  District  Court.     [33] 


[Title  of  Court  and  Matter.] 

Praecipe  [for  Transcript  of  Record  on  Appeal]. 
To  A.  M.  Cannon,  Esq.,  Clerk  of  the  District  Court : 

Please  prepare,  certify  and  transmit  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, copies  of : 
Proof  of  claim  filed  by  J.  H.  Peterson  in  October, 

1913. 
Stipiilation  of  facte. 
Order  of  referee  denying  validity  of  petitioner's 

mortgage. 
Petition  for  review  of  referee's  order. 
Certificate  of  referee. 

Order  and  judgment  of  District  Court  thereon. 
Opinion  of  the  District  Court. 
Petition  on  appeal  and  allowance  thereof. 
Bond  on  appeal. 
Assignment  of  error. 
Citation  on  appeal. 
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Stipulation  that  cause  may  be  submitted  on  one  rec- 
ord. 
This  praecipe. 

Dated  at  Portland,  Oregon,  this  22d  day  of  Decem- 
ber, 1913. 

( Sd. )     WOOD,  MONTAGUE  &  HUNT, 
C.  E.  S.  WOOD, 
P.  P.  DABNEY  and 
M.  M.  MATTHIESSEN, 
Attorneys  for  Petitioner,  J.  H.  Peterson. 
Personal  service  of  the  within  praecipe  by  certified 
copy  thereof  is  hereby  admitted  at  Portland,  Oregon, 
December  22, 1913. 

SIDNEY  TEISER, 
Attorney  for  R.  L.  Sabin,  Trustee. 

[Endorsed]  :  Filed  Dec.  24,  1913.    A.  M.  Cannon, 
Clerk.    U.  S.  District  Court.     [34] 


[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record.] 

In  the  District  Court  of  the  United  States  for  the 

District  of  Oregon. 

United  States  of  America, 
District  of  Oregon, — ss. 

I,  A.  M.  Cannon,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  District  of  Oregon,  do  hereby 
certify  that  the  foregoing  pages  contain  a  full,  true 
and  complete  transcript  of  the  files  and  recordsi  of 
the  said  court  in  the  matter  of  Rohrbacher  Auto- 
matic Air  Pump  Company,  bankrupt,  in  so  far  as 
the  same  apply  to  the  claim  of  J.  H.  Peterson,  and 
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the  action  and  judgment  of  the  Court  with  respect 
to  said  claim,  all  as  the  same  appear  of  record  and 
on  file  at  my  office  and  in  my  custody. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  court,  this  8th  day  of  Janu- 
ary, 1914. 

[Seal]  A.  M.  CANNON, 

Clerk.     [35] 


[Endorsed]:  No.  2354.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  J.  H.  Peter- 
son, Appellant,  vs.  R.  L.  Sabin,  as  Trustee  of  the  Es- 
tate of  the  Eohrbacher  Automatic  Air  Pump  Com- 
pany, a  Corporation,  Bankrupt,  Appellee.  In  the 
Matter  of  Eohrbacher  Automatic  Air  Pump  Com- 
pany, Bankrupt.  Transcript  of  Record.  Upon  Ap- 
peal from  the  United  States  District  Court  for  the 
District  of  Oregon. 

Received  and  filed  January  10,  1914. 

FRANK  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 
Deputy  Clerk. 


No.  2354. 


) 


IN  THE 

United  States  Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT, 


J.  H.  PETERSON, 

Petitioner  and  Appellant. 

vs. 

R.  L.  SARIN,  as  Trustee  of  the  Estate  of  Rohr- 
bacher  Automatic  Air  Pump  Company,  a  Cor- 
ration,  Bankrupt, 

Respondent  and  Appellee. 

In  the  Matter  of  Rohrbacher  Automatic  Air  Pump 
Company,  a  Corporation,  Bankrupt 


Brief  of  Petitioner  and  Appellant 


Petition  for  revision  of  and  appeal  from  a  certain  or- 
der   and    judgment    of    the  United  States  District 
Court  for  the  District  of  Oregon. 


STATEMENT  OF  THE  CASE. 

On  October  29th,  1912,  the  Rohrbacher  Auto- 
matic Air  Pump  Company  was  in  need  of  funds 
to  pay  off  its  then  debts  and  applied  to  J.  H. 


right  to  the  proceeds  had  been  impliedly  given 
or  reserved  to  the  mortgagor. 

(4)  The  Court  disallowed  petitioner's  claim 
in  the  sum  of  three  thousand  dollars  as  a  secured 
creditor. 

(5)  The  Court  failed  to  allow  i:)etitioner's 
claim  in  the  sum  of  three  thousand  dollars  as  a 
secured  creditor  or  at  all. 

(6)  The  Court  failed  to  allow  petitioner's 
claim  in  the  sum  of  three  thousand  dollars. 

(7)  The  Court  affirmed  the  order  of  the 
referee  holding  petitioner's  mortgage  void  in 
toto  and  disallowing  petitioner's  claim  in  the 
sum  of  three  thousand  dollars  as  a  secured 
creditor  or  at  all. 

(8)  The  Court  affirmed  the  order  of  the 
referee  which  failed  to  allow  petitioner's  claim 
in  the  sum  of  three  thousand  dollars. 

(9)  The  Court  held  appellant's  chattel 
mortgage  void  in  toto  under  the  laws  of  Oregon, 
though  it  was  given  with  an  entire  absence  of 
bad  faith  on  the  part  of  both  mortgagor  and 
mortgagee,  for  the  reason  that  it  was  void  as  to 
a  portion  of  the  property  therein  described  over 
which  the  mortgagor  had  impliedly  reserved  the 
power  of  sale  with  the  right  to  use  the  proceeds 
thereof  as  he  saw  fit. 

(10)  The  Court  made  and  entered  the  fol- 
lowing order  and  judgment: 

**This  cause  was  submitted  to  the  Court  for 


review  of  the  order  made  by  the  referee  in  bank- 
ruptcy herein,  on  the  13th  day  of  November, 
1913,  denying  as  a  secured  claim  the  reclamation 
petitioner  of  J.  H.  Peterson  in  the  sum  of  $3,000 
based  on  a  chattel  mortgage  on  certain  assets 
taken  into  possession  of  the  trustee  as  belonging 
to  said  estate; 

**0n  consideration  whereof,  it  is  ordered  and 
adjudged  that  said  order  of  the  referee  be,  and 
the  same  is  herebv  affirmed." 

The  errors  here  specified  in  various  forms 
raise  but  a  single  question,  viz:  Whether  the 
chattel  mortgage  is  void  in  toto  or  simply  pro 
tanto  and,  therefore,  no  attempt  to  argue  the 
various  specifications  of  error  separately  will 
here  be  made. 

POINTS  AND  AUTHORITIES. 

I. 

The  validity  of  a  chattel  mortgage  will  be 
detemiined  by  the  law  as  laid  down  in  the  high- 
est tribunal  of  the  State  in  which  the  mortgage 
was  made,  and  the  law  as  thus  declared  will  be 
enforced  in  the  federal  courts. 

Etheridge  vs.  Sperry,  139  U.  S.  266,  271. 

II. 

Where  a  mortgagee  has  given  the  mortgagor 
an  unlimited  power  to  dispose  of  all  the  prop- 
erty mortgaged  for  the  use  of  the  mortgagor,  the 


mortgage  is  void  as  to  creditors  of  the  mort- 
gagor, even  though  there  was  no  actual  fraudu- 
lent intent  on  the  part  of  the  mortgagor  or 
mortgagee. 

Lord's  Oregon  Laws, section  7396, 
Wilkins  v.  Sabin,31  Ore. 450, 456. 
Catlin  V.  Currier,!  Sawy,3,I?ed.Cas.No.2518. 

III. 

Where  the  power  to  dispose  of  mortgaged 
property  is  not  co-extensive  with  the  lien  of  the 
mortgage,  the  mortgage  is  nevertheless  void  in 
toto,  if  the  instrument  was  given  with  actual 
bad  faith. 

Grieg  vs.  Mueller  (Ore.  1913),  133  Pac. 
94,  95. 

IV. 

Where  the  power  to  dispose  of  mortgaged 
property  is  not  co-extensive  with  the  lien  of 
the  mortgage  and  the  instrument  was  given  in 
good  faith,  the  mortgage  is  void  pro  tanto  only 
and  good  as  to  the  property  over  which  no 
power  of  sale  extended. 

In  re  Kahley,  2  Biss.  383,  386. 

In  re  Kirkbride,  5  Dill.  116,  118. 

In  re  Reynolds,  153  Fed.  295,  297. 

In  re  Soudan  Mfg.  Co.  (C.  C.  A.  1902),  113 

Fed.  804,  809. 
Lund  vs.  Fletcher,  39  Ark.  325,  335. 
Goodhart  vs.  Johnson,  88  111.  58,  61. 


Lockwood  vs.  Harding,  79  Ind.  129, 133. 
Bulleue  vs.  Barrett,  87  Mo.  185,  189. 

Cf.  First  National  Bank  vs.  Hankampf 
(N.  Mex.  1911),  121  Pae.  31,  36. 

Bremer  &  Company  vs.  Fleckenstein  & 

Mayer,  9  Ore.  266,  274. 

Jones  on  Chattel  Mortgages  (4tli  Ed.), 
Section  350  et  seq. 

ARGUMENT. 

The  facts  can  hardly  be  simpler.  The  peti- 
tioner holds  a  mortgage  dated  October  29th, 
1912,  covering  the  machinery,  tools,  equipment, 
office  furniture  fittings  and  safe,  as  well  as  the 
** supplies"  of  the  bankrupt  corporation.  The 
consideration  therefor  was  and  is  the  sum  of 
three  thousand  dollars  ($3,000)  in  cash,  no  part 
of  which  has  ever  been  repaid.  The  mortgage  is 
formally  sufficient,  and  was  promptly  and  prop- 
erly recorded.  It  was  taken  and  given  in  good 
faith  some  ten  months  prior  to  bankruptcy  and 
at  a  time  when  Mr.  Peterson  had  no  occasion 
to  and  did  not  surmise  that  the  company  was  in- 
solvent, nor  was  it  then  insolvent  (Transcript, 
page  13).  But  the  very  puipose  of  the  loan  was 
to  enable  the  company  to  pay  its  debts  and  con- 
tinue in  business,  so  that  necessarily  the  ^^sup- 
plies'' would  be  used  in  the  manufacturing 
operations  in  which  the  concern  was  then  en- 
gaged. 

The  trustee  in  bankruptcy  now  argues,  not 


merely  that  the  mortgage  is  void  as  to  the 
^' supplies'^  (which  we  admit),  but  he  has  urged 
that  Mr.  Peterson  should  be  even  further 
mulcted  by  declaring  the  mortgage  void  in  toto, 
thus  giving  to  the  unsecured  creditors  of  the 
bankrupt  the  full  benefit  of  the  valuable  ma- 
chinery composing  the  bankrupt's  plant  and 
constituting  the  chief  asset  of  the  defunct  con- 
cern. The  result  of  such  a  holding  obviously 
would  be  to  deprive  the  petitioner  of  all  rights 
which  he  might  have  as  a  secured  creditor. 

The  trustee's  position  would  seem,  we  be- 
lieve, unjust  if  not  audacious  to  a  layman;  yet 
since  his  position  has  been  approved  and  upheld 
by  tie  District  Court  as  well  founded  in  law,  if 
not  in  reason,  we  proceed  to  a  consideration  of 
the  legal  aspects  of  the  cavse  in  the  belief  that  we 
can  show  the  legal  concept  of  justice,  in  this  in- 
stance at  least,  to  be  not  unlike  that  dictated  by 
our  moral  sense. 

The  validity  of  a  chattel  mortgage  will  be 
determined  by  the  law  as  laid  down  in  the  high- 
est tribunal  of  the  state  in  which  the  mortgage 
was  made,  and  the  law  as  thus  determined  will 
))e  enforced  in  the  federal  courts.  Etheridge  vs. 
Sperry,  139  U.  S.  266,  271.  Our  question,  there- 
fore, at  the  very  outset  will  be:  What  is  the 
holding  ot*  the  supreme  court  of  the  state  of 
Oregon  upon  the  precise  question  here  involved? 

The  cases  fortunately  are  few  and  naturally 
divide  themselves  into  two  groups;  first,  cases 


where  the  apparent  lien  of  the  mortgage  and  the 
power  of  sale  and  disposition  are  co-extensive, 
i.  e.,  where  the  mortgagee  is  empowered  to  sell 
any  and  all  of  the  property  covered  by  the  mort- 
gage and  apply  the  proceeds  thereof  to  his  own 
purposes;  and,  secondly,  cases  where  the  power 
of  sale  reserved  in  the  mortgagor  extends  to 
only  a  portion  of  the  property  mortgaged. 

Of  the  first  class  the  leading  case  in  this 
state  is  Orton  vs.  Orton,  7  Ore.  478.  There  a 
mortgage  had  been  given  upon  a  stock  of  mer- 
chandise, and  nothing  else,  and  it  appeared  from 
the  evidence  and  the  court  found  that  the  mort- 
gagee at  the  time  of  taking  his  mortgage  had 
intended  that  the  mortgagor  should  continue  in 
possession  and  sell  any  and  all  of  the  mortgaged 
property  just  as  if  no  mortgage  existed  and 
apply  the  proceeds  to  the  mortgagor's  own  use 
and  benefit. 

Upon  these  facts,  the  court,  at  page  482, 

said: 

**We  think  that  where  it  appears  either 
on  the  face  of  the  mortgage  or  by  parol  evi- 
dence that  the  mortgagee  of  personal  prop- 
erty has  given  to  the  mortgagor  an  un- 
limited power  to  dispose  of  the  property 
mortgaged,  for  the  use  of  the  mortgagor, 
that  the  mortgage  is  void  as  to  purchasers 
and  attaching  creditors  of  the  mortgagor." 

In  Jacobs  Bros.  vs.  Ervin,  9  Ore.  52,  the  only 
property  mortgaged  was  a  part  of  a  stock  of 
goods,  apparently  farm  machinery. 

In  Aiken  vs.  Pascall,  19  Ore.  493,  the  mort- 
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gaged  property  consisted  solely  of  a  stock  of 
shoes  (page  494)  and  what  is  of  equal  import- 
ance the  court  found  the  giving  of  the  mortgage 
to  have  been  permeated  with  actual  fraud  (page 
495). 

In  Fisher  vs.  Kelly,  30  Ore.  1,  the  mortgage 
covered  simply  a  stock  of  goods,  namely,  a  stock 
of  woolen  and  other  cloth  (page  3)  and  the  trial 
court  found  that  the  mortgage  was  given  with 
the  express  intention  of  defrauding  creditors 
(page  15)  and  that  it  for  that  purpose  was  with- 
held from  record.  (Whether  or  not  the  with- 
holding from  record  of  a  chattel  mortgage  is  a 
fraud  against  creditors  presents  a  question  upon 
which  there  is  a  conflict  of  authority,  but  it  obvi- 
ously is  without  the  range  of  this  brief  and  of 
the  question  herein  discussed.) 

A  stock  of  furniture  only  was  mortgaged  in 
Sabin  vs.  Wilkins,  31  Ore.  450,  but  there  the 
mortgage  was  upheld  and  so  the  case  is  of  little 
moment  here  in  any  event. 

Of  the  second  class  of  cases,  those  where  the 
power  of  sale  is  not  co-extensive  with  the  lien 
of  the  mortgage,  but  three  have  been  found. 

In  Currie  vs.  Bowman,  25  Ore.  360,  a  mort- 
gage had  been  given  by  the  Durand  Organ  & 
Piano  Company  to  the  defendant  Bowman  upon 
its  stock  of  goods  and  fixtures  (page  373).  The 
plaintiff  as  receiver  then  brought  suit  to  cancel 
the  mortgage  as  void  against  creditors. 

The  mortgage,  however,  was  held  valid  in 
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toto  by  the  supreme  court  on  the  ground  that 
though  the  mortgagor  had  retained  possession 
and  power  of  sale  as  to  the  stock  of  goods,  the 
mortgagee  had  regularly  compelled  a  strict  ac- 
counting of  the  proceeds  of  the  sale  and  had 
applied  them  in  partial  discharge  of  the  mort- 
gage debt.  That  this  is  the  law  generally  must 
be  conceded,  but  its  application  to  the  facts  of 
the  instant  case  is  not  seen. 

In  Grieg  vs.  Mueller  (Ore.  1913)  133  Pac. 
94,  it  appeared  that  one  Howard  H.  Ford,  a 
dealer  in  automobiles  at  Vale,  Oregon,  had  given 
a  chattel  mortgage  to  defendant  for  the  use  and 
benefit  among  others  of  First  National  Bank  of 
Vale,  covering  one  lathe,  one  drill  press,  one 
electric  motor,  two  gasoline  tanks,  all  tools,  fix- 
tures, appliances  and  all  stock  in  trade.  Later 
Ford,  having  been  adjudged  a  bankrupt,  plain- 
tiff was  appointed  trustee  of  his  estate  and 
brought  a  suit  to  cancel  the  chattel  mortgage. 

The  instrument  contained  a  provision  ex- 
pressly empowering  the  mortgagor,  who  was  to 
remain  in  possession,  to  sell  the  property,  but  re- 
quired him  to  account  for  the  proceeds  to  the 
mortgagee.  Ford  continued  to  sell  the  goods  at 
retail  in  the  usual  way,  keeping  no  specific  ac- 
count of  his  transactions.  He  paid  his  own  per- 
sonal expenses  as  well  as  the  expenses  of  the 
business  out  of  the  receipts. 

The  supreme  court  held  the  mortgage  void 
in  toto,  and  why?    Was  it  not  because  here, 
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though  the  mortgage  covered  machinery  and  fix- 
tures, the  power  of  sale  included  within  its  scope 
all  of  the  property  covered  by  the  mortgage? 
And  further  is  it  not  clear  that  the  bank  accept- 
ed the  mortgage  with  the  knowledge  that  Ford 
w^as  making  it  for  a  fraudulent  purpose,  and  that 
the  bank  itself  did  not  in  fact  care  for  the  mort- 
gage but  took  it  simply  to  benefit  Ford  person- 
ally, and  that  the  w^hole  transaction  was  tainted 
not  merely  with  constructive  but  actual  fraud? 

**We  conclude  that  the  mortgage  was  ex- 
ecuted by  Ford  for  a  fraudulent  purpose; 
that  the  Vale  Bank  accepted  it  with  knowl- 
edge of  that  purpose  and  for  Ford's  benefit 
and  permitted  him  to  conduct  the  business 
as  he  had  formerly  done  and  for  his  own 
benefit  and  that  as  to  other  creditors  the 
mortgage  was  void/' 

Neither  of  these  two  cases  then  is  authority 
for  the  remarkably  harsh  doctrine  that  the  chat- 
tel mortgage  given  and  taken  in  absolutely  good 
faith  and  duly  recorded  is  void  in  toto  simply 
because  the  mortgagor  is  allowed  to  retain  pos- 
session of  the  mortgaged  property  and  is  per- 
mitted to  sell  a  relatively  small  portion  thereof 
in  the  course  of  business  and  for  his  own  use  and 
benefit  and  with  absolutely  no  intention  upon 
the  part  of  either  mortgagor  or  mortgagee  to 
hinder,  delay  or  defraud  creditors  of  the  mort- 
gagor. 

The  single  case,  therefore,  which  must  be 
taken  to  have  established  the  doctrine  that  the 
mortgage  is  void  in  toto  in  this  state,  if  it  be  an 
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established  doctrine  here,  is  the  ease  of  Bremer 
&  Company  vs.  Fleckenstein  &  Mayer,  9  Ore. 
266.  That  there  is  some  general  language  loose- 
ly considered  apart  from  its  context  which  might 
cause  one  to  consider  it  to  have  been  the  hold- 
ing of  the  court  that  a  mortgage  void  in  part  is 
necessarily  void  in  toto  may  be  admitted,  but  we 
contend  that  this  is  precisely  what  the  court 
did  not  hold  in  that  case. 

The  facts  are  a  trifle  involved,  but  inasmuch 
as  it  is  felt  that  the  rights  of  this  mortgagee  to 
reimbursement  for  the  $3,000.00  advanced  by 
him  will  depend  largely  upon  this  court's  view 
of  the  law  as  laid  down  in  this  case,  we  ask  the 
court's  indulgence  as  we  attempt  to  state  the 
precise  holding  with  some  care. 

To  that  end  a  statement  of  the  facts  is  neces- 
sary. A  Portland  saloon  keeper  named  Haas, 
on  June  2,  1879,  gave  to  Fleckenstein  &  Mayer 
a  chattel  mortgage  upon  a  stock  of  wines,  liquors 
and  cigars,  some  bar-room  furniture  and  other 
personal  property  to  secure  a  debt  of  $4,000.00. 
The  mortgage  was  filed  for  record  on  June  6, 
1879.  Haas,  with  the  mortgagees'  consent,  re- 
mained in  possession  and  continued  to  sell  the 
stock  in  trade,  namely,  the  wines,  liquors  and 
cigars,  at  retail,  both  for  cash  and  on  credit,  and 
solely  for  his  own  benefit  until  July  7,  1879, 
when  all  of  the  mortgaged  property  was  attached 
at  the  instance  of  Bremer  &  Company,  unsecured 
creditors  of  Haas.    On  July  8,  1879,  the  mort- 
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gagees  instituted  foreclosure  proceedings  and 
on  July  21,  1879,  the  property  was  sold  under 
this  foreclosure  proceeding  for  $1,240.00  in  cash, 
which  was  paid  by  the  sheriff  to  the  clerk  of 
the  circuit  court.  On  July  24,  1879,  Bremer  & 
Company,  having  recovered  a  judgment  against 
Haas  in  the  attachment  action  for  $289.00,  noti- 
fied the  clerk  that  they  claimed  enough  out 
of  the  $1,240.00  remaining  in  his  hands  to  pay 
their  judgment  for  $289.00.  The  clerk  having 
refused  to  pay  them  the  amount  claimed  or  any 
amount,  Bremer  &  Company  brought  a  suit  to 
set  aside  the  mortgage  and  decree  based  thereon 
on  the  ground  that  it  had  been  made  in  fraud  of 
creditors. 

^'The  cause  was  then  submitted  to  a 
referee  to  take  the  testimony  and  report  his 
findings  of  fact,  and  conclusions  of  law 
therefrom.  He  found:  ^That  it  was  under- 
stood between  defendants  Fleckenstein  and 
Mayer  at  the  time  of  the  execution  of  said 
mortgage  that  Haas  should  continue  in  his 
business  of  retail  liquor  dealer,  in  Port- 
land, Oregon,  and  sell,  in  the  course  of  busi- 
ness, wines,  liquors  and  cigars,  and  stock 
that  was  included  in  the  mortgage,  and  re- 
place the  same.  The  proceeds  of  such  sales 
to  be  used  in  the  business  by  Haas,  and  the 
remainder  paid  to  the  defendants  Flecken- 
stein and  Mayer  on  the  mortgage.  That 
Haas  so  continued  and  sold,  from  the  execu- 
tion of  the  mortgage  until  plaintiffs'  levy, 
both  for  cash  and  upon  credit.  Fleckenstein 
and  Mayer  at  the  time  knew  that  such  sales 
w^ere  being  made  by  Haas.' 

**He  also  found  that  the  value  of  the 


15 

stock  of  wines,  liquors  and  cigars,  at  the 
time  of  respondent's  attachment,  was  $200, 
and  the  balance  of  the  property,  $1,040.  As 
a  conclusion  of  law,  he  reported  the  respond- 
ents entitled  to  a  decree  setting  aside  said 
proceedings  of  foreclosure,  and  for  the  re- 
covery of  $200  and  costs. 

^^ Objections  were  filed  by  both  parties, 
but  they  were  overruled,  the  report  con- 
firmed and  a  decree  entered  accordingly." 

It  will  be  noted  first  that  all  of  the  mortgaged 
property  was  attached;  secondly,  that  the  stock 
of  liquors,  wines  and  cigars  was  worth  $200, 
while  the  fixtures,  etc.,  were  worth  $1,040.00, 
and  finally  that  the  referee  found  in  favor  of 
Bremer  &  Company  in  the  sum  of  $200.00,  the 
value  of  the  stock  in  trade  only,  and  not  for 
$289.00,  the  amount  of  their  judgment,  though 
the  funds  in  the  hands  of  the  clerk  and  realized 
from  the  sale  of  the  mortgaged  property  were 
ample  to  pay  the  judgment  in  full.  Yet  the 
supreme  court,  after  modifying  the  decree  as 
to  the  amount  of  interest  to  be  allowed,  sustained 
the  trial  court  in  other  respects,  saying,  at  page 
274: 

^^Here,  then,  we  find  Haas,  after  the 
execution  of  the  mortgage  to  appellants, 
carrying  on  his  business  in  the  same  manner 
as  before;  selling  off  the  mortgaged  stock 
in  trade,  and  paying  his  own  expenses,  and 
keeping  up  his  stock  by  fresh  purchases  out 
of  the  proceeds  of  such  sales,  rendering  no 
account  to  the  holders  of  the  mortgage,  and 
in  reality  under  no  more  restraint  than  if  it 
had  not  been  in   existence.    And  yet   its 
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obvious  effect  was  to  ward  off  his  other 
creditors,  and  hinder  and  delay  the  collec- 
tion of  their  demands  against  him,  and  the 
appellants  must  be  presumed  to  have  so  in- 
tended. We  have  no  hesitation  in  declaring 
that  such  an  arrangement  w^as  a  fraud  upon 
the  other  creditors,  and  cannot  be  upheld. 

'*We  shall  not  discuss  the  testimony  so 
far  as  it  relates  to  the  separate  value  of  the 
stock  of  wines,  liquors  and  cigars,  as  we  are 
satisfied  of  the  correctness  of  the  findings 
of  the  Court  below  on  this  point. 

**The  decree  of  the  lower  court  is  errone- 
ous in  respect  to  the  rate  of  interest  allowed. 
Legal  interest,  not  exceeding  10  per  cent 
per  annum,  was  all  that  could  properly  have 
been  allowed." 

If  the  supreme  court  thought  the  mortgage 
void  in  toto  why  did  it  not  permit  Bremer  & 
Company  to  recover  the  full  amount  of  its  judg- 
ment instead  of  limiting  it  to  the  amount  at 
which  the  stock  of  goods  was  valued?  Why  did 
they  not  recover  $289  instead  of  simply  $200? 
We  see  no  explanation  other  than  the  court  held 
the  mortgage  void  as  to  the  property  over  which 
the  power  of  sale  extended,  and  valid  as  to  the 
fixtures  and  other  property  which  were  not  in- 
cluded within  the  scope  of  the  power  of  sale. 

If  this  be  a  correct  interpretation  of  the  case, 
then  we  submit  that  it  is  not  the  law  of  Oregon 
that  a  chattel  mortgage  is  void  in  toto  simply 
because  clearly  void  in  part  because  of  the  mort- 
gagor's reserved  power  of  sale  as  to  a  part  of 
the  property  and  his  retention  of  possession.  In 
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truth  it  would  seem  to  be  the  law  in  this  state 
that  the  mortgage  is  valid  as  to  the  property  out- 
side the  scope  of  the  power  of  sale  vested  in  the 
mortgagor,  though  invalid  in  part  for  con- 
structive fraud. 

At  anv  rate  the  case  does  not  hold  that  the 
mortgage  is  void  in  toto,  and  this  court,  in  the 
absence  of  a  determination  of  the  question  here 
involved  by  the  state  court,  must  for  itself  find 
and  declare  the  law.  Therefore,  the  rational 
basis  of  the  rule  will  now  be  discussed  and  the 
holdings  of  the  courts  of  other  states  shown. 

It  may  in  the  outset  for  the  purposes  of  this 
case  be  admitted  that  where  the  circumstances 
show  actual  fraud  on  the  part  of  the  mortgagee, 
the  mortgage  will  be  held  void  in  toto  as  to 
creditors ;  but  the  question  raised  upon  the  facts 
admitted  to  be  true  in  this  case,  is  simply 
whether  the  wrong  of  the  mortgagee,  being  pure- 
ly legal  or  constructive  fraud,  vitiates  the  mort- 
gage in  toto. 

In  Hayes  vs.  Wescott,  91  Ala.  143,  8  So.  337, 
it  appeared  that  Williams,  a  druggist,  for  a 
valuable  consideration,  executed  and  delivered 
to  the  plaintiff  a  chattel  mortgage  on  his  stock 
in  trade  and  furniture  and  fixtures.  The  mort- 
gage expressly  provided  that  the  mortgagor 
should  remain  in  possession  and  have  the  power 
to  dispose  of  the  goods  in  the  regular  course  of 
business. 
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The  court  at  page  337  said : 

^'Tlie  mortgage  is  confessedly  void  on  its 
face  as  to  the  stock  of  goods.  It  is  valid  as 
to  the  fixtures  dissociated  from  the  stipula- 
tions as  to  the  goods.  The  sole  question  pre- 
sented by  this  record  is  whether  the  fact 
that  the  mortgage  is  constructively  fraudu- 
lent on  its  face  with  respect  to  the  goods 
avoids  it  in  toto." 

After  discussing  the  conflicting  decisions  in 
the  various  states  of  the  Union  the  court  pro- 
ceeds, in  one  of  the  best  considered  opinions  to 
be  found  in  the  books,  to  discuss  the  reason  for 
the  rule  and  the  foundation  for  the  doctrine, 
saying,  at  page  339: 

^'We  are  left,  therefore,  to  choose  be- 
tween the  two  doctrines  on  principle,  and 
unfettered  by  adjudications  to  constrain  us 
towards  either.  The  case  we  have  involves 
no  evil  intent  on  the  part  of  the  grantee, 
either  as  a  fact  proved  or  as  a  fact  imputed. 
The  law  is  rather  that  a  conveyance  reserv- 
ing a  benefit  is  void  as  to  creditors,  irre- 
spective of  the  intent  of  the  parties,  or  either 
of  them,  than  that  the  fact  of  a  reservation 
raises  an  imputation  of  evil  intent  in  both. 
The  statute,  as  well  as  the  common  law, 
seizes  upon  the  fact  of  reservation  or 
declaration  of  trust  as  a  basis  for  avoidance, 
wholly  without  regard  to  the  grantor's  real 
purpose,  and  without  regard  to  the  grantee's 
knowledge,  actual  or  constructive,  of,  or 
participation  in,  that  purpose.  Hence  it  is, 
we  think,  safe  to  affirm  tliat  the  mere  fact 
of  a  reservation,  standing  alone,  raises  no 
presumption  of  bad  intent  in  a  grantee. 
There  must  be  the  concurrence  of  other  cir- 
(nnnstances.    A  grant  by  a  person  not  in- 
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debted  to  others,  and  who  does  not  subse- 
quently become  indebted  to  others  than  the 
grantee,  is  of  course  valid  to  all  intents  and 
purposes,  notwithstanding  it  is  made  ex- 
clusively to  the  use  of  the  grantor.  So  a 
grant,  the  natural  effect  of  which  would  be 
to  hinder  and  delay  creditors,  is  entirely 
valid,  there  being  no  creditors.  It  follows 
that  a  grant  to  the  use  of  the  grantor,  or 
reserving  a  benefit  to  him,  does  not  neces- 
sarily raise  an  implication  of  bad  faith  in 
the  accepting  grantee,  much  less  go  to  estab- 
lish actual  evil  intent  in  him.  To  impute  or 
show  bad  faith  in  the  grantee,  whether  by 
construction  merely  or  as  a  fact,  it  must  ap- 
pear, in  addition  to  the  trust  created  or 
benefit  reserved  on  the  face  of  the  instru- 
ment, that  the  grantee  v/as  charged  with 
inquiry  into  the  purposes  of  the  grant  by 
a  knowledge  of  the  grantor's  insolvency,  or, 
at  least,  of  the  fact  that  he  was  indebted. 
Nothing  short  of  this  will  suffice  to  impute 
to  the  grantee  even  that  kind  of  bad  intent 
which  rests  on  legal  presumptions.  On 
these  principles,  Mrs.  Hayes,  the  appellant, 
cannot  be  charged  with  any  evil  purpose 
whatever,  either  actual  or  constructive. 
She  is  not  shown  to  have  known  of  other 
debts.  She  is  affirmativelv  shown  not  to 
have  known  of  the  mortgagor's  insolvency. 
What  is  there,  therefore,  in  her  mind  as  a 
fact,  or  by  imputation,  to  make  her  a  par- 
ticeps  criminis  with  Williams'?  What  is  the 
evil  thing  on  her  part  to  taint,  like  the  trail 
of  the  serpent,  this  transaction "?  How  can 
she  be  holden  to  a  covinous  intent,  and  to 
its  all-pervading  and  vitiating  consequences, 
when  there  is  not  only  no  direct  evidence 
of  its  existence,  but  also  no  evidence  of  any 
fact  or  circumstance  from  which  the  law 
would  presume  its  existence?    She  cannot, 
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in  our  opinion,  be  so  holden.  All  the  cases 
and  all  the  texts,  whether  they  adhere  to 
the  one  or  the  other  of  the  doctrines  we 
have  stated,  proceed  on  the  theory  that  a 
conveyance  of  this  sort  is  bad  throughout, 
because  it  is  tainted — it  is  infected — bv  a 
mental  condition  of  the  grantee  which  im- 
ports an  element  of  criminality  in  the  trans- 
action. To  criminality  actual  evil  intent  is 
essential.  To  'taint'  and  to  'infect,'  as  these 
Avords  are  employed,  involve,  of  necessity, 
the  idea  of  that  which  is  abstractly  bad,  and 
in  point  of  fact  offensive  to  the  moral  sense. 
The  cardinal  difference  between  those  cases 
which  hold  conveyances  which  are  void  as 
to  a  part  of  the  property,  void  as  to  the 
whole  under  all  circumstances,  and  those 
which  require  to  this  result  the  existence 
of  actual  fraud,  is  that  the  former  presume 
an  evil  pui'pose — a  criminal  design — in  the 
grantee  from  the  mere  fact  of  accepting  a 
deed  containing  a  reservation,  while  the  lat- 
ter require  some  evidence  of  its  existence, 
as  a  matter  of  fact  before  visiting  punish- 
ment upon  the  grantee  for  entertaining  it. 
We  cannot  find  justification  for  the  position 
first  stated." 

This  opinion  has  been  thus  extensively 
quoted  because  it  most  clearly  draws  the  dis- 
tinction between  the  cases  where  there  was 
actual  fraud  on  the  part  of  the  mortgagee  and 
those  in  which  the  fraud  is  purely  constructive, 
being  inferred  solely  from  the  fact  that  a  power 
of  sale  is  reserved  over  a  portion  of  the  mort- 
gaged property. 

With  this  distinction  in  mind  we  ask  the 
<'uurt  to  (X)nsidor  the  followinc:  authorities: 
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In  Davenport  vs.  Foulke,  68  Ind.  382,  the 
chattel  mortgage  covered  fixtures  and  a  stock 
of  jewelry  and  the  mortgagor  had  power  to  sell 
the  stock  in  the  usual  course  of  trade  for  his  own 
benefit.  There  was  no  actual  fraud. 

The  supreme  court,  at  page  386,  in  uphold- 
ing the  mortgage  as  to  the  fixtures,  said: 

'*In  the  well  considered  case  of  Barnet 
vs.  Fergus,  51  111.  352,  the  Supreme  Court 
of  Illinois  recognized  the  doctrine  that  a 
chattel  mortgage  which  permits  the  mort- 
gagor to  sell  the  mortgaged  property,  and 
apply  the  proceeds  to  his  own  use,  is  void, 
but  at  the  same  time  held  that  such  a  per- 
mission to  sell  only  a  portion  of  the  mort- 
gaged property  did  not  necessarily  render 
the  mortgage  void  in  toto;  that  the  mortgage 
might  still  be  valid  as  to  that  portion  of  the 
property  which  the  mortgagor  was  not 
authorized  to  sell. 

*'The  rule  laid  down  in  this  last-named 
case  impresses  us  as  being  both  a  just  and 
reasonable  rule,  and  as  one  which  we  ought 
to  follow." 

In  Barnet  vs.  Fergus,  51  111.  352,  the  mort- 
gage was  upon  printing  materials,  presses  and 
stock  in  trade.  There  was  no  fraud  in  fact  ap- 
parent, but  the  mortgagor  in  the  course  of  his 
business  would  necessarily  use  up  the  stock  in 
trade  and  other  printing  material. 

The  court  after  recognizing  the  general  doc- 
trine that  the  mortgage  is  void  as  to  the  stock 
of  goods,  at  page  355,  is  reported  to  have  said: 

*'But  it  does  not  follow,  from  the  prin- 
ciple above  laid  down,  that  where  a  mort- 
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gage  covers  different  kinds  of  property,  as, 
for  example,  a  stock  of  goods  in  a  store,  held 
for  the  purposes  of  trade,  and  a  parcel  of 
horses  upon  a  farm,  because  the  mortgagee 
loses  his  right  to  enforce  his  mortgage  as 
against  creditors  or  purchasers  in  regard  to 
the  goods,  he  has  therefore  lost  it  in  regard 
to  the  horses.  It  is  to  be  remembered  that 
the  mortgage,  in  the  case  supposed,  as  in 
the  case  at  bar,  is  a  valid  instrument  upon 
its  face  and  at  its  inception.  But  the  mort- 
gagee may  lose  his  right  to  enforce  it  by 
subsequent  acts,  and  he  does  so  in  regard 
to  so  much  of  the  property  as  he  permits 
the  mortgagor  to  keep  for  the  purposes  of 
sale.  But  such  subsequent  acts  in  regard 
to  a  portion  of  the  property  do  not  neces- 
sarily render  the  mortgage  void  in  toto.  It 
may  become  invalid  as  to  a  part  of  the 
mortgaged  property,  and  remain  valid  as 
to  the  residue.  In  the  case  above  supposed, 
because  the  mortgagee  has  consented  that 
the  mortgagor  shall  sell  his  stock  of  goods, 
it  would  be  extremely  unreasonable  to  tell 
him  he  could  not  enforce  his  lien  against 
the  horses." 

Another  well  considered  opinion  is  that  of 
Rocheleau  vs.  Boyle,  11  Mont.  451,  28  Pac.  872, 
where  the  mortgage  covered  fixtures  and  sup- 
plies in  a  bakery.    The  court,  at  page  879,  said: 

''The  good  faith  of  the  parties  in  the 
transaction  was  admitted,  and  the  question 
was,  did  the  transaction,  considering  the. 
conditions  agreed  upon  between  mortgagor 
and  mortgagee  concerning  the  property,  or 
concerning  certain  portions  of  it,  amount  to 
a  mortgage  of  chattels  under  the  provisions 
of  the  statute?  The  facts  are  admitted.  The 
mortgagor  remained  in  possession  of  the 
property,  and,  as  to  the  merchandise,  he  was 
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permitted,  with  the  knowledge  and  tacit 
consent  of  the  mortgagee,  to  go  on  dealing 
with,  using,  and  disposing  of  his  merchan- 
dise, and  using  the  proceeds,  without  refer- 
ence to  the  mortgage.  When  the  facts  which 
enter  into  a  transaction  are  admitted  or 
found,  it  is  a  question  of  law  for  the  court 
to  determine  whether  the  transaction 
amounted  to  a  mortgage,  as  provided  by 
statute,  or  whether  it  lacked  a  vital  element, 
touching  the  whole  or  part  of  the  trans- 
action. Although  parties  intended  in  good 
faith  to  make  a  chattel  mortgage,  when  all 
the  facts  are  found  as  to  what  they  did  in 
the  transaction^  it  is  a  question  of  law  as  to 
w^hether  or  not  that  which  was  done  ful- 
filled the  requirements  of  the  statute  in  the 
making  of  a  mortgage.  We  hold  that  as  to 
the  merchandise  one  of  the  vital  conditions 
of  the  mortgage  was  removed  by  consent  of 
the  parties,  and  as  to  that  property  the 
mortgage  was  without  force  or  effect.  *  *  * 

^^Upon  the  second  proposition,  in  view 
of  the  fact  that  the  good  faith  of  the  parties 
to  the  mortgage  is  admitted,  we  can  find  no 
just  ground  for  holding  the  mortgage  void 
as  to  property  mentioned  therein,  other  than 
merchandise.  It  is  not  contended  that  there 
w^as  any  arrangement,  understanding  or> 
permission  allowing  the  mortgagor  to  deal 
with  such  other  property  as  he  did  with  the 
merchandise  and  the  proceeds  derived  there- 
from. AVhere  fraudulent  intent  ^vas  not  the 
motive  which  led  to  the  transaction,  a  de- 
fect by  which  it  loses  part  of  its  intended 
effect  is  not  held  to  vitiate  the  whole  trans- 
action. In  the  case  of  U.  S.  vs.  Bradley,  10 
Pet.  360,  Mr.  Justice  Story,  expressing  the 
opinion  of  the  Court  concerning  this  feature 
of  an  instrument,  says:  ^That  bonds  and 
other  deeds  may,  in  many  cases,  be  good  in 
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part,  and  void  for  the  residue,  where  the 
residue  is  founded  in  illegality,  but  not 
malum  in  se,  is  a  doctrine  well  founded  in 
the  common  law,  and  has  been  recognized 
from  a  very  early  period.'  " 

In  Eastman  vs.  Parkinson  (Wis.  1907),  113 
N.  W.  649,  a  case  similar  on  its  facts  to  the  one 
here  considered,  the  supreme  court  in  sustain- 
ing the  mortgage  in  part,  said,  at  page  653: 

**The  trend  of  decisions  in  recent  years 
is  rather  against  defeating  by  judicial  policy 
a  good  faith  attempt,  characterized  by  con- 
structive fraud,  to  give  and  take  a  chattel 
mortgage.  The  Supreme  Court  of  the  Unit- 
ed States,  in  Etheridge  vs.  Sperry,  139  U. 
S.  266, 11  Sup.  Ct.  565,  35  L.  Ed.  717,  speak- 
ing on  that  subject,  said: 

**  *  Indeed,  if  this  were  an  open  question, 
we  could  not  be  blind  to  the  fact  that  the 
tendency  of  this  commercial  age  is  towards 
increasing  facilities  in  the  transfer  of  prop- 
erty, and  to  uphold  such  transfers  so  far 
as  they  are  made  in  good  faith.  *  *  * 
The  law  now  generally  requires  a  record  of 
all  such  instruments.  *  *  *  Why 
should  a  transaction  like  this  be  condemned, 
if  made  in  good  faith  and  to  secure  an  hon- 
est debt?  *  *  ♦  rpj^^  interests  of  the 
general  public  are  not  prejudiced  by  any 
such  transaction  between  debtor  and  credi- 
tor. Indeed,  they  are  rather  promoted  by 
any  arrangement  under  which  the  mort- 
gagor can  continue  in  business,  for  in  ninety- 
nine  cases  out  of  a  hundred  the  taking  of 
possession  by  a  creditor  results  in  closing 
the  business,  and  turning  the  debtor  out  of 
employment.  ♦  ♦  ♦  Existing  credi- 
tors may  of  course  challenge  the  good  faith 
of  the  transaction,  but  if  they  cannot  dis- 
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turb  an  absolute  sale  when  made  in  good 
faith,  why  should  they  be  permitted  to  chal- 
lenge a  conditional  sale  if  made  in  like  good 
faith?  The  fact  that  fraudulent  relations 
are  possible,  is  hardly  a  sufficient  reason  for 
denouncing  transactions  which  are  not 
fraudulent.  So,  if  the  question  were  open, 
or  a  new  one,  unaffected  by  any  settled  law 
of  the  state,  w^e  incline  to  the  opinion  that 
the  question  is  not  one  of  law,  so  much  as 
it  is  one  of  fact  and  good  faith/ 

''It  is  by  no  means  certain  that  the 
'Courts  which  have  held  a  chattel  mortgage 
wholly  void  in  the  circumstances  of  this 
case  would  do  so  now  if  permitted  to  deal 
with  the  matter  originally.  It  is  quite  cer- 
tain that  the  Supreme  Court  of  the  United 
States  would  not  so  hold,  except  as  bound 
to  do  so  by  its  rule  as  to  following  the  de- 
cisions of  state  courts.  No  very  good  rea- 
son is  assigned  in  any  of  the  cases  so  hold- 
ing, why  a  person  should,  in  the  entire  ab- 
sence of  actual  bad  faith,  lose  the  entire 
benefit  of  his  security  because  of  his  per- 
mitting the  use  of  part  of  it  consisting  of  a 
distinct  class  of  property,  readily  separable 
from  the  rest,  in  a  way  regarded  as  con- 
structively fraudulent.  Why  should  one,  in 
such  a  matter,  who  is  not  guilty  of  any 
tuipitude  or  of  violating  any  written  law 
creating  a  forfeiture  be  punished  in  excess 
of  the  utmost  possible  injury  that  could 
occur  to  others  from  the  technical  wrong?'' 

After  discussing  the  authorities  on  both  sides 
the  Court  stated  its  conclusion,  at  page  655,  thus : 

''Without  further  discussion  it  is  the 
opinion  of  this  court,  that  the  effect  of  con- 
structive fraud  should  not  be  extended  so 
as  to  render  a  mortgage  covering  two  dis- 
tinct classes  of  property  wholly  void  merely 
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because  of  its  being  void  as  to  one  of  them. 
We  are  unable  to  see  any  wrong  in  such  a 
transaction;  one  where  there  is  an  entire 
absence  of  any  actual  intent  to  commit  a 
wrong,  that  should,  by  force  of  mere  judicial 
policy,  be  so  severely  punished  as  by  taking 
from  the  mortgagee,  not  only  the  property 
he  did  not  intend  to  absolutely  hold  as  se- 
curity,  but  the  other  property  also." 

To  the  same  effect  are  the  following  cases, 
each  of  Avhich  it  is  hoped  and  believed  will  be 
found  in  point  and  worthy  of  this  court's 
perusal  in  case  of  any  doubt  as  to  the  correctness 
of  our  position. 

In  re  Kahley,  2  Biss.  383,  386. 

In  re  Kirkbride,  5  Dillon,  116,  118. 

In  re  Reynolds,  153  Fed.  295,  297. 

In  re  Soudan  Mfg.  Co.  (C.  C.  A.  1902) 

113  Fed.  804,  809. 
Lund  vs.  Fletcher,  39  Ark.  325,  335. 
Goodhart  vs.  Johnson,  88  111.  58,  61. 
Lockwood  vs.  Harding,  79  Ind.  129,  133. 
Bullcne  vs.  Barrett,  87  Mo.  185,  189. 
Cf.  1st  Nat.  Bk.  vs.  Hamkanpf  (N.  M. 

1911),  121  Pac.  31,  36. 
Cook  vs.  Halsell,  65  Tex.  1,  6. 

In  accord  with  these  cases  are  the  statements 
of  leading  autliorities. 

Thus  in  Wait  on  Fraudulent  Conveyances  & 
Creditors'  Bills  (3d  Ed.),  Sec.  194,  it  is  stated 
that  a  mortgage  void  in  part  is  totally  void,  but 
this  statement  is  qualified  by  the  author  when 
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he  says  that  ^Svhere  the  fraud  is  constructive 
only  the  Court  will  uphold  the  valid  provisions 
of  the  instrument  if  it  can  be  done  without  de- 
feating the  general  intent.'' 

In  Jones  on  Chattel  Mortgages  (4th  Ed.), 
Sec.  350,  et  seq.,  the  doctrine  is  laid  down  thus: 

^^The  rule  having  the  best  support  is, 
that  a  mortgage  not  actually  fraudulent  may 
be  valid  in  part  and  void  in  part.  *  *  ^ 
A  mortgage  covering  a  stock  of  goods  and 
fixtures,  although  constructively  void  as  to 
the  stock  of  goods  by  reason  of  the  mort- 
gagor's right  to  continue  in  possession  and 
sell  them,  is  held  binding  upon  the  fixtures 
as  to  which  the  power  of  sale  did  not  apply." 

The  leading  case  in  support  of  the  doctrine 
that  the  mortgage  must  be  held  void  in  toto  is 
that  of  Russell  vs.  Winne,  37  N.  Y.  591. 

There  one  Woodward  gave  plaintiff  a  mort- 
gage upon  ^^all  my  flagging,  curb  and  bridge 
stones;  also  upon  my  platform,  gutter  and  coping 
stones,  and  all  other  stones  belonging  to  me  and 
all  other  goods  and  chattels  now  in  my  yard, 
store  and  docks  at  West  Camp."  The  instru- 
ment contained  a  clause  providing  that  the  mort- 
gagor should  remain  in  possession  and  have  the 
full  and  free  enjoyment  of  the  mortgaged  prop- 
erty. At  the  time  of  giving  the  mortgage  the 
mortgagor  was  engaged  in  selling  stones  and  also 
kept  a  store.  It  appeared  further  that  he  sold 
goods  from  the  store  with  the  mortgagee's  con- 
sent and  applied  the  proceeds  to  his  own  use. 
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Upon  these  facts  the  couii;,  at  page  595,  said: 

**The  only  remaining  question  is,  wheth- 
er, if  the  mortgage  be  fraudulent  as  to 
creditors,  as  to  a  part  of  the  property  mort- 
gaged, it  can  be  upheld  as  to  the  residue. 
As  applied  to  this  case,  if  the  mortgage  be 
fraudulent  and  void  as  to  the  goods  in  the 
store,  is  it  valid  as  to  the  store?  The  judge 
charged  that  it  was;  thus  sharply  presenting 
the  point.  In  this,  I  think,  he  erred.  The 
mortgage  was  one  single  instiTiment  given 
to  secure  one  debt.  To  render  it  valid,  it 
must  have  been  given  in  good  faith,  and  for 
the  honest  purpose  of  securing  the  debt,  and 
without  any  intent  to  hinder  or  defraud 
creditors.  This  cannot  be  true  w^hen  the  ob- 
ject, in  part,  or  as  to  part  of  the  property, 
is  to  defraud  creditors.  This  unlawful  de- 
sign vitiates  the  entire  instrument." 

It  will  be  noticed  that  the  court,  without  any 
reasoning  or  citation  of  authoi'ity,  presumes  a 
fraudulent  intention  irj  th(!  mortgagee  simply 
because  of  his  acceptance  of  an  instrument  of 
'^^rant  containing  a  reservation  of  power  of  sale 
in  the  grantor,  an  argumc-nt  well  met  by  tlie 
Court  in  Hayes  vs.  Westcott,  supra,  when  it 
said  : 

'SSupjiori;  is  sought  for  it  (this  presump- 
tion; in  the  maxim  whirtli  holds  all  m(;n  to* 
have  intcrjfb^d  the  f>rof);if)l(!  cons(*rjuenc(iS  of 
lljrjr  acts.  Tliis  is  Ix-gging  the  question.  It 
is  an  unwarranted  assumf>tion  that  the  act 
is  itself  evil,  whir-h  it  is  not,  in  th(^  absence 
of  notice  of  inricbtedness  or  insolvencjy  on 
tlj'-  f>art  of  thr*  grantor,  it  assumc'S,  also, 
that  thr*  probabh*  r-onsequencc  of  accr^pting 
KU^'h  a  rnnvcyiiiirc,  is  1h;jt  crcrlitors  will 
thereby  be  hinderc;d,  dctlayed,  and  dcfr.iiiH 
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ed,  when  in  truth  and  in  fact  that  result 
would  not  only  not  be  a  probable  conse- 
quence of  accepting  the  conveyance  from  a 
solvent  man  who  owed  no  debts,  but  would 
be  an  impossible  consequence;  and  surely 
the  law  cannot  and  does  not  indulge  the  pre- 
sumption that  every  man  who  conveys  to  his 
own  use,  or  reserves  a  benefit  out  of  the 
thing  conveyed,  is  insolvent  or  even  indebt- 
ed.    The   presumption   of   an   evil   intent, 
therefore,  in  a  grantee  who  accepts  a  con- 
veyance of  propert}^  in  which  a  benefit  is 
reserved  cannot  be  indulged  in  the  absence 
of  some  further  fact  than  the  reservation 
itself.     Without  such  evil  intent,  the  whole 
conveyance  cannot  be  said  to  be  tainted  and 
infected;  the  grantee  cannot  be  put  in  the 
category  of  a  particeps  criminis  with  the 
grantor,  of  whose  bad  pui*poses  he  was  not 
advised,  or  even  put  on  inquiry.    The  law, 
taking  hold  of  the  fact  of  the  reservation  in 
such  cases,  and  not  concerning  itself  with 
the  intent,  will  annul  it  as  to  the  property 
to  which  it  pertains,   when  the  rights  of 
creditors  are  involved;  but  if  the  convey- 
ance embraces  other  property  which  is  not 
reserved  to  the  grantor,  but  goes  to  the  sat- 
.    isf action  or  security  of  the  grantee's  debt, 
that  is  no  constructive  fraud  upon  other 
creditors.     They  have  nothing  to  complain 
of  with  respect  to  that  property,  since  its 
disposition  does  not  hinder,  delay  or  defeat 
them  in  any  legal  or  just  sense,  unless  that 
disposition  was  in  consonance,  and  in  the 
effectuation  of,  an  actual  or  necessarily  im- 
puted evil  intent,  which  taints  the  whole 
transaction  with  actual  fraud." 

All  other  cases  in  accord  with  the  doctrine 
of  Russell  vs.  Winne,  supra,  are  either  cases  of 
actual  fraud  as  distinguished  from  constructive 
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fraud  or  cases  which  practically  without  com- 
ment follow  this  case  as  an  authority.  Most  of 
the  cases,  however,  show  actual  fraud.   See : 

Wilson  vs.  Voigt,  9  Colo.  614,  619. 
Holt  vs.  Creamer,  34  N.  J.  Eq.  187. 
Greeley  vs.  Windsor,  1  S.  D.  117,  122. 

For  a  comparatively  full  and  scholarly  treat- 
ment of  the  question,  we  would  respectfully 
refer  this  Court  to: 

Eastman  vs.  Parkinson  (Wis.  1907),  113 

N.  W.  649. 
Hayes  vs.  Westcott,  91  Ala.  143,  8  So.  337. 
Jones  on  Chattel  Mortgages   (4th  Ed.), 

Sec.  450,  et  seq. 

In  addition  to  the  purely  legal  questions  it 
may  not  be  amiss  to  speak  briefly  of  the  facts 
in  this  case. 

It  will  be  noted,  in  the  first  place,  that  though 
the  mortgage  speaks  of  ^'all  of  the  property 
owned"  by  the  mortgagor,  this  general  language 
is  later  limited  by  the  words  ^^  consisting  of  ma- 
chinery, tools,  equipment,  supplies,  office  fur- 
niture, fittings  and  safe,"  so  that  the  rule  applies 
that  words  of  general  import  are  lunited  by  ac- 
companying words  of  limitations. 

Furthermore,  though  the  minutes  of  the  cor- 
poration show  that  authority  was  given  to  mort- 
gage ever3^thing,  the  parties  omitted  the  stock 
of  goods  and  manufactured  pumps  then  on  hand, 
or  to  be  made  thereafter.    In  truth  there  is  noth- 
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ing  mentioned  in  the  mortgage  analogous  to  a 
stock  of  goods,  except  perhaps  the  word  '^sup- 
plies." What  that  word  means  it  is  difficult  to 
say. 

If  it  be  granted  that  the  word  refers  to  the 
raw  materials  from  which  the  company  made  its 
pumps,  what  is  the  court  going  to  do'?  Is  it  go- 
ing to  say  to  Mr.  Peterson:  ''You,  Mr.  Peter- 
son, have  been  guilty  of  a  fraud,  you  have  acted 
in  a  villainous  manner,  you  have  tried  to  injure 
the  creditors  of  this  company  by  giving  the  cor- 
poration money  with  which  to  pay  them  all  off, 
and  as  a  penalty  and  punishment  for  this 
grievous  wrong  this  court  will  declare  that  your 
fraud  has  so  permeated  and  tainted  the  whole 
transaction  that  it  must  in  justice  to  the  credi- 
tors hold  the  mortgage  void,  not  merely  as  to  the 
supplies,  but  also  as  to  the  machinery,  tools, 
equipment,  office  furniture,  fittings  and  safe." 

In  conclusion,  we  ask,  is  it  not  more  conso- 
nant with  reason,  with  justice,  with  the  prece- 
dents, with  wholesome  business  common  sense 
for  this  court  to  say  as  a  matter  of  law: 

(1)  That  the  supreme  court  of  Oregon  has 
not  decided  whether  or  not  a  chattel  mortgage 
is  void  in  toto  simply  because  of  constructive 
fraud  as  to  a  part  thereof. 

(2)  That  in  the  absence  of  an  authoritative 
decision  to  that  effect  clearly  binding  this  Court, 
it  is  declared  to  be  the  law  that  a  mortgage  may 
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be  void  in  part  for  constructive  fraud  and  valid 
as  to  the  residue;  and 

(3)     That   a   chattel  mortgage   covering   a 

stock  of  goods  and  fixtures,  given  and  received 

in  good  faith,  with  power  of  sale  as  to  the  stock 

of  goods  reserved  in  the  grantor,  together  with 

the  right  to  the  proceeds,  is,  as  to  creditors  of 

the  mortgagor,  void  as  to  the  stock  of  goods  and 

valid  as  to  the  fixtures. 

It  is  believed  that  such  is  the  present  status 

of  tlie  law  in  the  state  of  Oregon. 

Respectfully  submitted, 

WOOD,  MONTAGUE  &  HUNT, 

Attorneys  for  J.  H.  Peterson. 

C.  E.  S.  WOOD, 
P.P.  DABNEY, 

M.  M.  MATTHIESSEN, 

of  Counsel. 
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J.  H.  PETERSON, 

Petitkner  and  Appellant, 

vs. 

R.  L.  SARIN,  as  Trustee  of  the  Estate  of 
Rohrbacher  Automatic  Air  Pump  Com- 
pany, a  Corporation,  Rankrupt, 

Respondent  and  Appellee. 


In  the  Matter  of  Rohrbacher   Automatic   Air   Pump 
Company,  a  Corporation,  Rankrupt. 

RRIEF  OF  RESPONDENT  AND  APPELLEE. 


CORRECTION  OF  APPELLANTS'  STATE- 
MENT OF  THE  CASE. 

Before  entering  into  a  discussion  of  the  legal  phases 
of  the  question  involved  in  this  litigation,  it  is  believed 
to  be  wise  to  correct  a  few  erroneous  statements  con- 
tained in  the  statement  of  facts  set  forth  in  various  parts 
of  appellant's  brief. 

It  is  stated,  on  pages  1  and  2  of  said  brief,  that  the 
funds  for  v/hich  the  mortgage  was  given  as  security,  were 
advanced  to  the  bankrupt  by  the  appellant,  J.  H.  Peter- 
son, with  the  understanding  that  the  sum  advanced  would 
pay  off  all  the  debts  of  the  bankrupt  company. 

No  such  facts  are  contained  in  the  stipulation,  which 
constitutes  the  entire  evidence  in  this  case,  nor  did  it  so 
appear  in  the  evidence  on  which  the  stipulation  was 
based. 

On  page  7  of  appellant's  brief,  it  is  stated  that  at 
the  time  the  loan  was  given,  J.  H.  Peterson,  the  appel- 
lant, had  no  occasion  to  surmise  that  the  company  was 
insolvent,  and  that  in  fact  the  company  was  not  then  in- 
solvent. 

Neither  of  these  facts  is  contained  in  the  stipulation. 
The  statement  as  to  surmise  may  be  true,  although  it 
did  not  so  appear  in  the  evidence,  and  therefore  cannot 
be  taken  as  the  fact,  but  tlie  statement  that  the  company 
was  not  insolvent  at  the  time  the  loan  was  made  is  neither 
true  in  fact  nor  does  it  so  appear  in  evidence. 
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And  it  is  stated  on  page  30  of  appellant's  brief  that 
though  the  minutes  of  the  corporation  show  authority 
was  given  to  mortgage  all  the  assets  of  the  corporation, 
the  parties  omitted  from  the  mortgage  the  stock  of  goods 
and  manufactured  pumps  then  on  hand  or  to  be  made 
thereafter. 

Neither  the  evidence  nor  the  mortgage  shows  that  the 
parties  omitted  anything  therefrom,  in  fact,  the  mort- 
gage states  specifically  that  it  covers  "all  the  property 
owned  by  the  party  of  the  first  part"  (Transcript,  page 
17),  and  the  stipulation,  paragraphs  V  and  VI  (Tran- 
script, page  15),  not  only  negatives  the  fact  that  any- 
thing was  omitted  from  the  mortgage,  but  clearly  shows 
that  the  entire  floating  stock  of  supplies  and  pumps 
were  included  in  the  mortgage. 

With  the  above  exceptions,  the  facts  as  stated  in  the 
appellant*s  brief  are  correct,  and  while  these  erroneous 
statements,  even  though  they  were  true,  cannot  in  any 
way  affect  or  alter  the  situation,  yet  it  is  believed  to  be 
better  that  the  exact  facts  be  properly  before  the  court. 

SOLE  QUESTION  TO  BE  DECIDED. 

Counsel  for  appellant  have  fairly  stated  in  their  brief 
the  sole  point  to  be  determined  by  this  Court,  but  for 
purposes  of  accuracy  the  question  may  be  slightly  dif- 
ferently restated  here. 


Where  a  chattel  mortgage  is  given  covering  a  shift- 
ing stock  of  goods,  and  likewise  praperty  not  shifting, 
but  of  a  stationary  character,  and  the  possession  of  the 
entire  jiroperty  is  allowed  by  the  terms  of  the  mortgage 
to  remain  in  the  possession  of  the  mortgagor,  the  mort- 
gagor being  given  at  the  time  the  mortgage  was  exe- 
cuted unlimited  power  of  disposition  and  sale  of  the  shift- 
ing stock  of  goods,  without  accounting  to  the  mortgagee, 
is  such  a  mortgage,  admittedly  fraudulent  under  the 
laws  of  the  State  of  Oregon,  void  not  only  as  to  the  shift- 
ing stock  of  goods,  but  likewise  void  as  to  the  property 
not  shifting? 

ARGUMENT  AND  AUTHORITIES. 

Counsel  for  respondent  is  in  accord  with  counsel  for 
appellant  in  the  statement  that  no  case  has  arisen  in  Ore- 
gon where  the  facts  affirmatively  show  that  the  mort- 
gage is  given  upon  a  shifting  stock  of  goods,  and  like- 
wise upon  property  not  shifting,  possession  of  all  of  said 
property  being  permitted  to  remain  with  the  mortgagor, 
who,  at  the  time  the  mortgage  is  given,  it  is  agreed  may 
have  unlimited  power  of  disposition  and  sale  of  the 
shifting  stock  of  goods  witliout  accounting  to  the  mort- 
gagee, in  which,  under  such  a  state  of  facts  it  is  held 
specifically,  and  in  so  many  words  by  tlie  Court,  tliat 
the  mortgage  is  void  both  as  to  the  shifting  stock  and 
as  to  the  stationary  property,  where  tlicre  appeared 
in  said  case  no  element  of  actual  positive  fraud,  involv- 
ing an  active  and  purposeful  design  on  tlie  part  of  the 
parties  to  defraud  tlie  creditors. 


While  admitting  this  Hmitation  as  to  the  nature  and 
extent  of  the  Oregon  cases,  we  do,  however,  earnestly 
insist  that  no  other  interpretation  can  be  placed  upon 
the  language  used  by  the  Oregon  court  in  the  decision 
of  the  various  cases  which  have  come  before  it,  than 
that  a  mortgage  void  because  of  fraudulent  reservation 
as  to  a  portion  of  the  property,  is  also  invalid  as  to 
other  portions  of  the  property  not  thus  fraudulently 
reserved. 

OREGON  DOCTRINE. 

A  discussion  of  the  Oregon  cases  on  this  subject 
is  advisable  so  that  the  status  of  the  doctrine  adopted 
in  Oregon  as  to  mortgages  on  merchandise,  with  power 
of  sale  in  the  mortgagor,  may  be  clearly  determined, 
inasmuch  as  the  Federal  Courts  will  look  primarily  for 
guidance  to  the  decisions  in  this  particular  state. 

In  the  case  of  Orton  vs,  Orton,  7  Ore.  498,  it  is  held 
that  when  it  appears  either  on  the  face  of  a  chattel  mort- 
gage or  by  parol  evidence  that  the  mortgagee  of  per- 
sonal property  has  given  to  the  mortgagor  unlimited 
power  to  dispose  of  the  property  mortgaged,  for  the 
use  of  the  mortgagor,  the  mortgage  is  void  as  to  pur- 
chasers and  attaching  creditors. 

In  the  case  of  Jacobs  Bi^os,  <§  Co,  vs,  Irvin,  9  Ore. 
52,  the  Court  holds  that  where,  upon  the  execution  of 
a  chattel  mortgage  on  a  portion  of  a  stock  of  goods 
in  the  store  of  a  retail  merchant,  there  is  a  verbal  agree- 


ment  between  the  parties  that  the  mortgaged  goods  shall 
remain  in  the  mortgagor's  possession  and  form  part  of 
his  stock  in  trade,  and  that  he  shall  have  full  power  to 
sell  and  dispose  of  the  same  in  the  usual  course  of  his 
business,  such  mortgage  is  fraudulent  and  therefore  void 
as  to  the  creditors  of  the  mortgagor. 

In  Bremer  8^  Co.  vs.  Fleckenstein  &,  Mayer,  9  Ore. 
266,  which  is  the  leading  and  authoritative  case  prin- 
cipally cited  for  the  doctrine  in  Oregon,  it  was  held 
that  a  chattel  mortgage  is  void  where  there  is  an  agree- 
ment between  the  parties,  allowing  the  mortgagor  to 
continue  in  possession  of  the  mortgaged  chattels  with 
power  to  sell  and  dispose  of  portions  of  the  same  for 
his  own  benefit  hi  the  usual  course  of  trade,  for  the 
reason  that,  irrespective  of  the  actual  intent  mtk  which 
the  mortgage  was  entered  into,  the  effect  thereof  is  so 
pernicious  as  to  stamp  it  as  fraudulent,  and  the  parties 
must  be  presumed  to  have  so  intended.  Says  the  Court, 
on  page  273  of  the  opinion: 


"We  regard  it  as  settled  doctrine  here 
that  an  agreement  of  that  character  (as 
above  outlined)  between  the  mortgagor 
and  the  mortgagee  at  the  time  the  mort- 
gage is  given,  renders  the  mortgage 
(italics  ours)    fraudulent  and  void  as  to 


other  creditors  of  the  mortgagor  .  .  . 
IIere,then,  we  find  Haas  (the  mort- 
gagor), after  the  execution  of  the  mort- 
gage to  a])pellants,  carrying  on  his  busi- 
ness in  the  same  manner  as  before,  sell- 
ing off  the  mortgaged  stock  in  trade,  and 


paying  his  own  expenses,  and  keeping  up 
his  stock  by  fresh  purchases  out  of  the 
proceeds  of  such  sales,  rendering  no  ac- 
count to  the  holders  of  the  mortgage,  and 
in  reality  under  no  more  restraint  than  if 
it  had  not  been  in  existence.  And  yet 
its  obvious  effect  was  to  ward  off  its  other 
creditors,  and  hinder  and  delay  the  col- 
lection of  their  demands  against  him,  and 
the  appellants  must  be  presumed  to  have 
so  intended.  We  have  no  hesitation  in 
declaring  that  such  an  arrangement  was 
a  fraud  upon  the  other  creditors,  and  can- 
not be  upheld." 


The  case  of  Aiken  vs.  Pascall^  19  Ore.  493,  follows 
the  previous  case,  in  holding  that  when  it  appears  either 
on  the  face  of  a  chattel  mortgage  or  by  parole  evidence 
that  the  mortgage  of  personal  property  has  given  to 
the  mortgagor  power  to  dispose  of  the  property  mort- 
gaged, and  to  apply  the  proceeds  to  his  own  use,  the 
mortgage  is  void,  since  the  fact  that  the  mortgagor  was 
permitted  to  treat  the  goods  as  his  own,  and  to  sell  and 
appropriate  the  proceeds  stamps  it  as  fraudulent. 

In  Fisher  vs,  Kelly ^  13  Ore.  1,  14,  it  is  said: 


*'When  it  appears  from  extrinsic  evi- 
dence that  the  mortgagor  is  to  remain  in 
possession  of  the  goods  mortgaged,  and 
sell  the  same  in  the  usual  course  of  busi- 
ness, the  mortgage  is  fraudulent  in  fact 
(italics  ours)  for  the  reason  that  it  is  for 
the  mortgagor's  own  use  and  benefit,  and 
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comes  within  the  inhibition  of  Section 
3053,  Hill's  Code,  which  declares  all 
transfers  of  goods  and  chattels  made  in 
trust,  for  the  person  making  the  same 
shall  be  void  as  against  the  creditors  exist- 
ing, or  subsequent,  of  such  person,"  and 
citing  the  cases  above  mentioned. 


In  Sahin  vs,  Wilkins,  31  Ore.  450,  456, — L.  R.  A. 
465,  opinion  by  Judge  Wolverton  (then  Associate  Jus- 
tice of  the  Supreme  Court  of  Oregon) ,  from  whose  deci- 
sion the  present  case  is  appealed,  it  is  said : 


"It  has  been  decided  in  this  state  that 
when  it  appears,  either  upon  the  face  of 
the  mortgage  or  by  parole  evidence 
aliunde,  that  the  mortgagee  of  personal 
property  has  given  the  mortgagor  un- 
limited power  and  authority  to  dispose  of 
the  property  in  the  usual  course  of  trade 
for  his  own  use  and  benefit,  the  mort- 
gage (italics  ours)  is  void  as  to  attach- 
ing creditors." 


And  the  Court,  further  discussing  the  matter,  says, 
in  substance,  that  whether  the  objectionable  agreement 
appears  in  the  mortgage  or  whetlier  made  by  independ- 
ent agreement,  expressed  or  implied,  either  at  the  time 
the  mortgage  was  entered  into  or  subsequent  thereto, 
the  mortgage  is  thereby  converted  into  an  instrument 
for  the  benefit  of  the  mortgagor,  and  is  fraudulent  and 
void  from  the  time  such  purpose  is  promoted. 


In  Gregg  vs.  Miieller  (Oregon),  133  Pac.  94,  the 
latest  (1913)  case  decided  upon  the  question  in  Ore- 
gon, the  doctrine  of  the  cases  above  outlined,  is  followed 
and  approved.  In  this  case  a  mortgage  was  given  upon 
a  shifting  stock  of  goods  as  well  as  upon  other  property 
not  shifting,  and  the  mortgagor  was  permitted  to  re- 
main in  possession  of  the  property,  and  to  sell  the  shift- 
ing stock  without  accounting  for  the  proceeds,  although 
the  mortgage  required  him  thus  to  account,  and  the 
court  held  that  the  mortgage  was  fraudulent  and  void 
as  to  both  the  stock  and  fixtures.  It  is  true  in  this  case 
that  the  element  of  actual  fraud  on  the  part  of  the 
mortgagor  was  present,  but  it  is  maintained  that  the 
court  propounds  the  following  principle  of  law  as  ap- 
plied to  chattel  mortgages  of  this  character  in  Oregon : 

That  a  mortgage  on  a  stock  and  fixtures,  where 
possession  of  the  property  remains  in  the  mortgagor, 
with  power  of  disposition  in  tlie  mortgagor  to  dispose 
of  the  stock  in  the  usual  course  of  trade,  is  void;  that 
is,  the  mortgage  is  void,  but  if  the  mortgage  contains 
a  provision  for  an  accounting  to  the  mortgagee  with 
application  of  the  moneys  in  payment  of  the  debt  se- 
cured, the  mortgage  is  then  valid,  provided  such  provi- 
sion for  an  accounting  is  made  in  good  faith,  and  no 
laches  occurs  on  the  part  of  the  mortgagee.  If,  how- 
ever, the  provision  for  accounting  is  not  in  good  faith, 
or  there  be  laches  on  the  part  of  the  mortgagee,  then 
the  mortgage  is  void  in  spite  of  its  valid  form. 

As  has  been  stated,  the  court  held  in  this  case  that 
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though  the  mortgage  on  its  face  was  a  vahd  mortgage, 
and  provided  for  an  accounting,  yet  the  mortgagee,  by 
reason  of  his  laches,  permitted  tlie  mortgagor  to  neglect 
to  account  for  the  proceeds,  and  thereby  converted  the 
mortgage  into  a  mortgage  for  the  benefit  of  the  mort- 
gagor, which  raised  the  indisputable  presumption  of 
fraud. 

Now,  it  is  contended  that  none  of  the  Oregon  cases, 
from  Orion  vs.  Orton,  to  Gregg  vs.  Mueller,  makes  any 
distinction  as  to  the  property  conveyed,  but  all  of  them 
hold  that  the  mortgage  is  void.  And  this  is  particularly 
true  in  the  latest  case  of  Gregg  vs.  Mueller,  where  both 
shifting  stock  and  stationary  property  were  involved, 
yet  no  distinction  was  made  in  the  entire  opinion  as  to 
the  nature  of  the  property  involved,  the  whole  discus- 
sion being  as  to  the  mortgage  itself,  as  to  whether  the 
mortgage  was  valid,  or  the  mortgage  void. 

We,  therefore,  take  issue  with  the  statement  of  coun- 
sel for  appellant  that  the  Oregon  court  has  not  decided 
that  a  mortgage  void  in  part  is  void  in  toto,  and  that 
the  question  in  the  case  at  bar  is  an  open  one  in  Oregon. 

The  Oregon  court  has  never  decided  that  a  mort- 
gage upon  the  circumstances  here  set  forth  could  be  void 
in  part  only.  The  language  of  every  o])inion  in  all  cases 
coming  before  the  Oregon  court  on  this  subject,  treats 
the  mortgage  as  an  entity,  and  not  so  susceptible  of 
division  into  parts,  and  while  it  is  admitted  that  there 
is  no  language  in  the  Oregon  cases  stating  specifically 
and  explicitly  that  a  mortgage  void  in  part  is  wholly 
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void,  in  cases  of  this  particular  character,  yet  there  has 
been  no  occasion  for  such  a  statement,  and  the  language 
used  in  the  cases  which  did  arise  and  which  have  been 
referred  to,  is  such  that  no  other  interpretation  can  be 
placed  upon  it  than  that  herein  urged. 

However,  conceding,  for  the  purpose  of  argument, 
that  the  Oregon  court  has  not  decided  this  question,  and 
that  the  question  is  an  open  one  in  this  state,  we  will 
proceed  to  examine  the  authorities  in  other  states,  and 
insofar  as  can  be  ascertained,  the  basis  for  the  respec- 
tive decisions  on  the  general  subject. 


DOCTRINE  IN  OTHER  STATES. 

It  may  be  premised  that  the  courts  of  the  various 
states  which  have  passed  upon  the  question  now  at  issue, 
are  not  harmonious,  some  holding  that  though  the  mort- 
gage be  void,  as  to  the  shifting  stock,  because  of  a 
provision  allowing  the  mortgagor  to  retain  possession 
of  the  shifting  stock  of  goods  with  absolute  power  of 
disposition  and  sale  without  accounting,  yet  as  to  other 
property  contained  in  the  mortgage  not  of  a  shifting 
character,  cncerning  which  no  power  of  sale  is  given,  it 
may  be  valid.  The  states  holding  the  doctrine  "void  in 
part  not  necessarily  void  in  toto"  are :  Alabama,  Illinois, 
Indiana,  Montana,  Wisconsin,  and  possibly  Texas. 

The  states  holding  the  reverse  of  the  proposition, 
namely,  that  a  mortgage  void  in  part  is  void  in  toto. 
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disregarding  Oregon  for  the  present,  are:  Colorado, 
Kansas,  Minnesota,  Mississippi,  ^lissouri,  Xew  Jersey, 
Xew  York,  South  Dakota,  Tennessee  and  West  Vir- 
ginia. 

BASIC     PRIXCIPLE     UXDERLYIXG     THE 

CASES. 

Attention  is  directed  first  to  the  states  apparently 
sustaining  appellant's  contention,  and  here  it  should 
be  first  particularly  noted  that  in  these  states  the  doc- 
trine does  7wt  prevail,  as  in  Oregon,  that  a  mortgage 
upon  a  shifting  stock  of  goods  onli/j  where  the  posses- 
sion is  permitted  to  remain  in  the  mortgagor,  who  is 
given  unlimited  power  of  sale  either  under  the  terms 
of  the  mortgage  or  by  collateral  agreement,  expressed 
or  implied,  is  fraudulent  per  se  and  as  a  matter  of  law, 
but  rather  that  the  intention  is  to  be  determined  as 
a  matter  of  fact.  (This  statement  should  be  qualified 
as  to  Alabama,  in  which  state  the  doctrine  ha5  been 
modified  subsequently,  however,  to  the  time  of  the 
decision  of  Hayes  vs.  Westcott,  quoted  in  Appellant's 
brief.  At  the  time  of  said  decision  the  cases  required  that 
the  intention  be  shown  as  a  matter  of  faet, ) 

This  distinction  is  believed  to  be  of  importance  and 
stress  is  particularly  laid  thereupon.  It  will  be  observed 
here  that  the  question  of  void  in  part,  void  in  toto,  or 
not,  is  not  in  anpvise  involved,  excepting  as  the  con- 
clusion of  the  particular  court  is  affected  by  the  radical 
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difference  in  the  governing  princi2)le.  In  the  discus- 
sion of  this  question  by  the  courts  the  lien  is  co-extensive 
with  the  power  of  sale.  It  is  not  questioned  by  Appel- 
lant that  the  Oregon  decisions  unanimously  and  strongly 
insist  that  where  all  the  stock  is  shifting  and  the  mort- 
gagor is  left  in  control  the  mortgage  is  voidj  not  prima 
facie  J  void,  but  absolutely  void,  whereas,  we  will  show 
that  the  courts  of  the  states  cited  as  favorable  to  Appel- 
lant do  not  invoke  or  apply  this  well-established  prin- 
ciple of  the  law  of  mortgages  in  Oregon. 

ALABAMA 

At  the  time  of  the  decision  of  Hayes  vs.  Westcott, 
91  Ala.  143,  8  Sou.  3-47,  the  Alabama  courts  held  that 
such  a  mortgage  was  not  void  m  the  absence  of  an 
affirmative  intent  in  the  mortgagor  to  hinder,  delay  and 
defraud  his  creditors. 

Thornton  vs.  Cook,  97  Ala.  630,  632. 
Howell  vs.  Garden,  99  Ala.  101,  111. 
Goetter  vs.  Xorman,  107  Ala.  585,  595. 
Troy  Fertilizer  Co.  vs.  Norman,  107  Ala.  667, 
681. 

ARKANSAS 

The  courts  of  Arkansas  also  hold  it  to  be  necessary 
to  show  an  actual  fraudulent  intent,  even  though  all 
the  property  pledged  be  shifting,  and  the  posession 
thereof  is  left  in  the  mortgagor  with  unlimited  power 
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of  sale  without  an  accounting.  Jones  on  Chattel  Mort- 
gages, 5th  Edition,  paragraph  383-a,  states  as  follows 
the  result  of  the  Arkansas  decisions  in  this  regard: 

"The  mortgagor's  possession  of  the 
mortgaged  merchandise,  with  power  of 
disposition  seems,  however,  to  be  not  con- 
clusive of  fraud,  but  only  evidence  of  it. 
These  circumstances  render  the  mortgage 
void  if  they  are  not  explained.  The  ques- 
tion of  fraud  is  still  one  of  fact  for  the 
jury,  and  not  a  conclusion  of  law." 

Morton  vs.  Ogden,  41  Ark.  186. 
Fink  vs.  Ehrman,  44  Ark.  310. 
Gauss  vs.  Doyle,  46  Ark.  122. 


ILLINOIS. 

And  so  in  Illinois,  in  the  case  of  Goodhaii;  vs.  John- 
son, 88  111.  61,  cited  by  appellant,  it  is  said: 

"As  to  the  question  of  fact,  the  in- 
tention of  the  parties  in  the  making  of 
the  mortgage,  whether  honestly  and  in 
good  faith,  to  secure  the  payment  of  an 
indebtedness  ...  or  to  hinder  or 
delay  creditors,  that  was  for  the  court  be- 
low, upon  which  all  the^evjidence  we  have 
considered  would  be  ^Uitrdemfd,  and  the 
finding  of  the  court  thereon  we  do  not  see 
sufficient  reason  to  disturb." 

See  also  to  the  same  effect  Barnctt  vs.  Fergus,  51 
111.  352,  cited  by  appellant. 
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INDIANA. 

And  likewise  in  Indiana,  in  Lockwood  vs.  Harding, 
79  Ind.  129,  133,  also  cited  by  Appellant,  it  is  stated 
that  the  question  of  fraudulent  intent  is  made  by  statute 
in  Indiana  in  all  cases  a  question  of  fact. 

*'The  case  will  be  rare,  indeed,  in 
which  it  can  be  said  as  a  matter  of  law 
that  a  chattel  mortgage  is  void  upon  its 
face." 

WISCONSIN. 

And  in  Wisconsin,  in  the  case  of  Eastman  vs.  Park- 
inson, 133  N.  W.  649,  it  is  stated  that  no  intent  to 
defraud  ean  be  inferred.    Says  the  Court: 

"It  may  well  be  that  the  mortgagor 
was  allowed  to  remain  in  possesion  of  the 
mortgaged  property,  and  to  use  some  of 
the  stock  in  trade,  as  it  had  theretofore 
used  the  same  until  claimed  by  the  mort- 
gagee ;  and  there  not  having  been  any  spe- 
cific agreement  to  that  effect,  or,  in  case  of 
an  agreement,  an  intent  to  defraud,  such 
conduct,  unexplained,  is  evidence  of  fraud, 
but  not  necessarily  conclusive  of  it." 

TEXAS. 

And  in  Texas,  the  court  likewise  holds  that  such 
a  provision  in  the  mortgage  does  not  make  it  fraudulent 
in  law. 

Jones  on  Chattel  INIortgages,  Sec.  407. 
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MONTANA. 

It  is  difficult  to  arrive  at  a  correct  understanding 
of  the  decisions  in  Montana,  but  it  is  not  necessary  for 
our  purposes,  since  in  Montana  (and  likewise  also,  for 
that  matter,  in  Wisconsin),  a  statute  hereafter  to  be 
referred  to  in  discussing  the  decision  in  that  state,  quali- 
fies the  situation. 

DOCTRINE  OF  OREGON  AND  OTHER 

STATES. 

In  most  of  the  other  states  with  which  we  are  con- 
cerned, however,  in  accord  with  the  doctrine  enunciated 
by  the  Supreme  Court  of  Oregon,  a  chattel  mortgage 
is  pronounced  conclusively  fraudulent  in  lax<o,  irrespec- 
tive of  actual  intent,  where  the  mortgagor  is  allowed 
to  retain  possession  of  the  property  mortgaged,  with 
unlimited  power  of  disposition  and  sale  thereof  without 
accounting. 

Bremer  vs.  Fleckenstein  &  INIayer,  9  Ore.  206. 

Wilson  vs.  Voight  (Colo.),  13  Pac.  726. 

Bank  of  Rome   (Tenn.)   vs.  Haselton,  15  Lea. 
216. 

Gallagher  vs.  Roscnfehl,  47  INIinn.  .504. 

Cook  vs.  Bennett,  60  Ilunn.  N.  Y.  8. 

Ilangcn  vs.   Ilachcmister,    114  N.   Y.   266,   21 
N.  E.  1046. 
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<:^T^Aey  vs.  Winsor,  1  S.  Dak.  dl8,  48  N.  W. 
214,  45  N.  W.  325. 

Garden  vs.  Bodwing,  9  W.  Va.  121. 
One  of  the  best  discussions  of  this  doctrine  and  the 

IS 

reason  therefor^ ^k,  perhaps,  presented  in  the  case  of 
Bank  of  Rome  vs.  Haselton  (Tenn.)  15  Lea.  216. 
There  the  Court  says: 

"In  Bank  vs.  Ebbert,  9  Heis.  153, 
the  mortgage  contained  an  express  reser- 
vation that  the  debtor,  without  bond, 
should  keep  possession  of  the  istock  of 
merchandise  (Liquors),  and  carry  on  the 
business,  selHng  and  buying  just  as  be- 
fore the  deed,  and  the  trustee  should  take 
possession  only  on  default  of  payment  of 
the  note  first  due.  For  this  reason  the 
deed  was  declared  void,  because,  'although 
there  was  no  specific  intent  to  defraud 
any  particular  creditor,  or  no  actual  fraud 
in  fact,  yet  there  are  such  facilities  for 
fraud  contracted  for  on  the  face  of  the 
deed  that  it  must  be  held  wanting  in  legal 
good  faith  .  .  .  There  is  a  benefit 
contracted  for  to  the  grantors  on  the  face 
of  the  deed,  and  a  prejudice  to  the  rights 
of  other  creditors,  in  being  able  to  keep 
their  stock  in  trade  covered  up  from  execu- 
tion, or  attaching  creditors,  while  they  con- 
tinued to  use  the  same  in  defiance  of  their 
demands  for  profit,  and  with  the  means  of 
appropriating  the  proceeds  to  their  own 
use.' 

"This  case  is  disputed  as  a  precedent 
for  the  present  case,  since  no  benefit  or 
facility  for  fraud  is  contracted  for  on  the 
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face  of  tins  deed,  there  being  no  special 
stipulation  in  it  that  the  debtor  shall  re- 
main in  possession  and  carry  on  the  busi- 
ness of  merchandising  until  the  default. 
This  distinction  is  obvious.  Does  it  affect 
the  result? 

"In  the  Ehhert  case,  the  court,  follow- 
ing Ticynne's  case,  wherein  the  sale  was 
held  void,  because  the  debtor  'continued  in 
possession  of  the  goods  and  used  them 
as  his  own ;  and  some  of  them  he  sold ;  and 
he  shore  the  sheep  and  marked  them  with 
his  own  mark,'  adhered  to  the  old  doctrine 
of  liberal  exposition  and  application  of 
statutes  'to  prevent  fraud,  which  doth  so 
much  abound  in  these  days,'  and  an- 
nounced as  the  basis  of  decision  in  that 
case,  'that  any  conveyance  that  puts  the 
property  of  the  debtor  in  the  name  of  a 
third  party,  so  far  as  the  legal  title  goes, 
and  leaves  it  in  his  possession,  and  under 
his  control,  with  the  right  to  continue  to 
use  it  in  trade,  sell  and  dispose  of  it  as 
before  the  conveyance,  lacks  the  essential 
elements  to  sustain  such  a  conveyance  as 
against  a  creditor.' 

"And  in  the  well  considered  case  of 
Phelps  vs.  Murray,  2  Tenn.  Ch.  Rep. 
746,  in  which  the  leading  cases  were  re- 
viewed and  analyzed.  Judge  Coo})er  held 
that  the  conveyance,  which  was  'of  our 
entire  stock  of  goods  .  .  .  now  in 
our  store  .  .  .  and  any  other  goods 
which  may,  during  the  existence  of  this 
mortgage,  be  purchased  by  the  grantors 
and  put  into  tlie  store,'  being  of  that  class 
where  'a  mortgage  lien  is  sought  to  be 
created  on  j)ers()nal  goods,  the  only  profit- 
able use  of  which  is  as  articles  of  com- 
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merce,  and  an  unliinited  power  of  disposi- 
tion is  reserved,  was  invalid  at  law^  and  not 
enforceable  in  equity,'  upon  the  ground 
that  such  >a  transaction,  irrespective  of 
fraud,  is  against  public  policy,  throwing 
open  too  wide  a  door  for  possible  fraud.' 

*'*  *  *  In  the  present  case  it  is 
obvious  that  it  v/as  intended  by  Montague 
and  JManager  Stone,  that  the  debtors 
should  so  use  the  goods ;  though  the  power 
of  sale  is  not  expressly  contracted  for,  it 
is  plainly  implied;  and  the  deed  was  so 
construed  and  acted  upon  by  the  parties, 
and  was  thus  as  efficient  for  advantage  to 
the  debtor  and  injury  to  the  other  credit- 
ors, as  though  the  right  had  been  expressly 
contracted  for. 

"Though  the  parties  ma.y  have  been 
honest  in  their  intentions,  it  is  obvious 
that  at  the  time  of  making  this  mortgage, 
it  was  understood  between  the  parties  to 
it  that  the  mortgagor  should  retain  posses- 
sion of  the  go:ds  and  keep  open  the  store 
and  retail  the  same  after  the  mortgage 
just  as  before.  It  is  this  intention  to  allow 
the  mortgagor  the  right  of  disposition, 
whether  that  intention  appear  on  the  face 
of  the  deed,  or  by  express  oral  declara- 
tion of  the  mortgage,  or  is  inferred  from 
the  relation  and  conduct  of  the  parties, 
v/hich,  in  the  opinion  of  the  majority  of  the 
Court  (Judges  Freeman  and  Coo])er 
dissenting),  sta.mps  the  mortgage  as  void; 
Pierce  on  3Iortgages  of  Merchandise,  Ch. 
III.  And  being  void  as  to  the  merchan- 
dise, it  is  settled  bv  our  decisions  to  be 
void  as  to  all  the  property  embraced  in  the 
mortgage.     Sim.pson  vs.  Mitchell,  8  Yer. 
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419;  Richmond  vs.  Crudup,  Meigs,  581; 
Trabue  vs.  Willis,  Id.  584."  (Italics 
ours.) 


It  will,  therefore,  be  seen  that  the  mortgage  is  pro- 
nounced fraudulent  and  void,  not  because  of  any  guilty 
intent  or  any  malicious  design  on  the  part  of  the  mort- 
gagee, but  because  of  the  harmful  effect  of  such  a  pro- 
vision upon  creditors,  and  because  it  is  bad  public  policy 
to  encourage  such  mortgages.  In  other  words,  the  mort- 
gage in  these  states  is  declared  void,  not  for  the  purpose 
of  punishing  the  mortgagee,  but  for  the  purpose  of 
protecting  creditors  and  upholding  the  policy  of  the 
law. 

In  the  other  states  which  do  not  hold  that  a  mort- 
gage is  fraudulent  per  se  because  of  such  provisions 
as  those  under  discussion,  the  erroneous  impression 
seems  to  prevail  in  the  decisions  that  the  basis  for  de- 
claring such  a  mortgage  void  is  punishment  of  the 
mortgagee,  the  result  being  that  when  a  mortgage  is 
given  upon  stock  shiftijng,  and  stationary  property,  with 
power  of  disposition^in  tne  mortgagor  without  account- 
ing, these  decisions  seem  to  conclude  that  the  purpose 
of  punishment  is  sufficiently  accomplished  by  holding 
that  the  mortgage  is  void  as  t3  the  stock  concerning 
which  there  is  a  provision  for  sale,  and  that  there  is  no 
need  for  extending  the  punishment  upon  that  portion 
of  the  ])roperty  which  is  not  allowed  to  be  disposed  of 
bv  the  mortcraffir  durintr  tlie  existence  of  the  niortofage. 

It  will  thus  be  seen  that  much  of  the  criticism  con- 
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tained  in  the  citations  in  appellant's  brief  is  based  upon 
reasoning  from  false  premises,  and  the  value  of  the  criti- 
cism as  well  as  of  the  conclusions  expressed  in  these 
citations  is  not  apparent.  The  basic  principle,  to  which 
we  have  endeavored  to  call  attention,  is  in  these  citations 
entirely  overlooked  or  mistated. 

DOCTRINE  OF  VOID  IN  PART,  VALID  IN 

PART. 

Now,  proceeding  to  a  discussion  of  the  cases  hold- 
ing that  a  mortgage  of  the  character  under  discussion 
void  in  part  may  be  valid  in  part,  it  will  be  seen  that 
none  of  the  cases  adopt  the  doctrine  of  ''fraud  per  se" 
but  merely  hold  that  such  a  provision  is  a  "badge  of 
fraud,"  and  that  actual  intent  to  defraud  the  creditors 
must  be  shown.  True,  such  provision  is  held  by  some 
of  these  cases  to  be  evidence  of  fraud,  but  the  provision 
of  itself  does  not  preclude  evidence  of  good  intent,  nor 
will  it  justify  the  court  in  holding  as  a  matter  of  law 
that  there  is  fraud.  Nor,  unlike  Oregon,  do  any  of 
these  cases  hold  that  it  is  against  public  policy  to  per- 
mit such  a  provision,  in  fact,  some  of  them,  unlike  Ore- 
gon, expressly  state  that  the  provision  in  itself  is  not 
against  public  policy,  hence  in  most  of  these  cases  the 
theory  is  indulged  in  that  the  mortgage  itself,  when 
executed,  is  a  valid  mortgage,  and  that  the  permission 
to  allow  the  mortgagor  to  continue  in  the  use  of  the 
property  with  unlimited  power  of  sale  without  an  ac- 
counting is  a  waiver  of  the  lien  by  the  mortgagee  upon 
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the  property  upon  which  the  power  of  sale  is  permitted, 
if  the  provision  amounts  to  fraud.  In  other  words,  the 
lien  of  the  mortgage  is  withdrawn  from  so  much  of  the 
property  as  is  within  the  power  of  sale.  If  it  be  given 
as  to  all  the  property  included  in  the  mortgage,  then 
these  courts  hold,  fraud  being  found,  that  the  lien  of 
the  entire  mortgage  is  waived  and  that  the  entire  mort- 
gage is  therefore  void,  and  that  if  the  property  upon 
which  the  power  of  sale  is  given  is  only  a  part  of  the 
mortgaged  property,  then  the  lien  is  waived  as  to  so 
much  of  the  property  upon  which  the  powxr  of  sale  is 
given,  and  as  to  that  property  the  mortgage  is  void, 
but  as  to  the  balance  of  the  property  upon  which  the 
power  of  sale  is  not  given,  the  lien  is  not  waived  and 
the  mortgage  as  to  such  property  is  valid. 

Now,  discussing  the  individual  cases  cited  by  appel- 
lant from  the  various  states,  with  reference  to  the  void 
in  part,  valid  in  part,  holding: 

ALABAMA. 

Hayes  vs.  Westcott,  91  Ala.  143;  11  L.  R.  A. 
488,  490. 

All  of  the  elements  suggested  above  are  present  in 
this  case: 

Firstly,  the  decision  is  permeated  with  the  idea  that 

the  reason  of  the  doctrine  of  the  orthodox  decisions, 

that  a  transaction  of  the  character  under  discussion  is 

fraudulent  and  void  in  toto  is  to  punish  the  mortgagee. 
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Secondly,  it  holds,  unlike  Oregon,  by  its  reason- 
ing that  such  a  conveyance  is  not  against  public  policy. 

Thirdly,  the  theory  upon  which  the  decision  is  based 
is  that  the  mortgage  when  given  was  valid,  and  that 
the  invalidity  thereof  app^lies  only  to  such  property 
concerning  which  the  mortgagor  is  given  the  power  of 
sale;  in  other  words,  it  assumes  that  the  mortgage  is 
valid  in  its  inception;  that  the  intent  at  its  making  does 
not  vitiate  the  mortgage,  but  that  the  dealing  with  the 
property  under  the  mortgage  by  the  parties  thereto 
invalidates  the  mortgage  after  it  is  made  as  to  such 
property  concerning  which  the  fraudulent  intent  is 
found. 

The  case  has  been  quoted  at  such  length  in  the 

brief  of  appellant  that  the  language  of  the  court  need 

not  here  be  set  forth.     Reference  is  made  to  the  brief 

of  appellant,  pages  18-20,  and  pages  28-29,  for  extracts 

from  the  decision,  which  extracts  we  think  sufficiently 

illustrate   the   misapprehension   as   to   which   we   have 

adverted. 

ARKANSAS. 

Lund  vs,  Fletcher,  39  Ark.  325,  335. 

In  this  case  there  is  no  discussion  of  the  principle 
involved,  the  court  merely  saying  that  the  mortgage 
was  good  as  to  the  articles  included  therein  not  in- 
tended for  sale. 

In  re:  Reynolds  (Ark.)  153  Fed.  295,  297. 
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Here,  the  Federal  Court,  without  discussion  of  the 
principles,  states  that  the  case  of  Lund  vs.  Fletcher, 
being  a  decision  of  a  court  of  last  resort  in  the  state 
in  which  the  mortgage  was  given,  it  would  be  required 
to  follow  said  decision,  but  the  case  decides  that  the 
mortgage  is  void  in  toto  under  section  60  of  the  Bank- 
ruptcy Act.  The  question,  therefore,  as  to  the  validity 
of  the  mortgage  in  part  not  being  before  the  court,  was 

not  decided. 

ILLINOIS. 

Barnett  vs.  Fergus,  51  111.  352. 

It  is  apparent  that  the  Illinois  court  also  labors  un- 
der the  same  mistaken  view  of  the  principle  involved  as 
that  which  vitiates  the  reasoning  of  the  Alabama  court 
in  Hayes  vs.  Westcott.  Particularly  is  this  so  as  to 
the  theory  concerning  the  validity  of  the  mortgage  at 
its  inception,  and  the  waiver  of  the  lien  by  permitting 
the  mortgagor  to  continue  in  the  possession  of  the  prop- 
erty with  unlimited  power  of  sale.  In  that  opinion,  the 
court,  after  using  the  language  cited  on  pages  21  and 
22  of  appellant's  brief,  continues: 

"The  utmost  that  could  be  said  to  liis 
(the  mortgagee's)  injury,  would  be  that 
where  the  bona  fides  of  the  mortgage 
comes  in  question,  the  fact  that  he  has  per- 
mitted the  mortgagor  to  use  the  goods  in 
a  manner  inconsistent  witli  his  own  riglits 
as  a  mortgagee,  is  a  circumstance  which 
a  jury  would  liave  a  riglit  to  consider  in 
determining  the  question  whether  the 
mortgage  was  originally  made  to  defraud 
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creditors,  and  is  therefore  equally  void  as 
to  both  goods  and  horses.  The  degree  of 
weight  to  be  given  to  this  circumstance 
would,  of  course,  greatly  depend  upon  the 
other  evidence  in  each  case.  Taken  by 
itself  and  with  no  circumstances  to  throw 
discredit  upon  the  mortgage,  it  would 
merely  show  that  the  mortgagee  had  con- 
sented to  release  the  goods  from  the  lien 
of  his  mortgage,  thereby  impairing  liis 
own  security  to  that  extent,  but  would  by 
no  means  justify  the  inference  that  he 
intended  to  abandon  his  lien  upon  the 
horses. 

Applying  these  principles  to  the  case 
at  bar,  we  do  not  find  it  difficult  of  de- 
cision. The  mortgage  covered  the  print- 
ing press  and  its  appurtenances,  and  cer- 
tain books  and  ^blanks  which  had  been 
printed  by  the  mortgagor,  and  which  were 
held  by  him  for  sale.  The  evidence  shows 
he  continued,  with  the  knowledge  of  the 
mortgagee,  to  sell  these  books  and  blanks 
in  the  same  way  after  as  before  the  mort- 
gage was  made.  As  to  these  the  other 
creditors  had  a  right  to  insist  the  lien  of 
the  mortgage,  as  against  themselves,  was 
lost.  But  not  so  as  to  the  printing  press 
and  its  appurtenances.  The  mortgagee 
had  consented  to  nothing,  in  regard  to  that 
portion  of  the  property  inconsistent  with 
his  position  and  rights  as  mortgagee.  He 
had  a  right  to  relinquish  his  lien  upon  the 
books  without  losing  that  upon  the  press, 
and  such  relinquishment  is,  of  itself,  but 
very  slight  evidence  of  a  fraudulent  intent 
in  making  the  mortgage."     (Italics  ours.) 
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INDIANA. 

Dwoenport  r*.  Foulke,  68  Ind.  382. 

The  decision  in  this  case  was  based  on  the  grounds 
that  the  mortgagee  had  waived  his  lien  as  to  all  the 
property;  however,  the  court  approves  {obiter  dicta) 
the  decision  in  the  case  of  Barnett  vs.  Fergus,  51  111. 
352.  (See  brief  of  appellant,  page  21).  Since  that 
Illinois  case  has  been  discussed  nothing  need  be  re- 
peated here  concerning  the  same. 

Lockwood  vs.  Harding,  79  Ind.  129,  133. 

In  this  case,  also  cited  by  appellant,  while  the  ques- 
tion did  not  arise,  the  decision  being  upon  demurrer 
to  a  complaint  and  the  demurrer  being  sustained,  and 
the  whole  mortgage  held  valid,  yet  the  court  here  in- 
dulges in  dicta  also,  and  states  the  doctrine  that  a  mort- 
gage of  the  kind  under  discussion  may  be  void  in  part, 
yet  valid  in  part. 

In  re:  Soudan  Mfg.  Co.,  (Ind.)  113  Fed.  804, 
809. 

This  case,  arising  under  the  laws  of  the  state  of 
Indiana,  the  Federal  Court,  in  deciding  the  question 

as  to  whether  a  mortgage  of  the  character  under  dis- 
cussion may  be  void  in  part  and  valid  in  part,  holds  that 
the  Indiana  law  as  interpreted  by  the  courts  permits  a 
mortgage  to  be  held  valid  in  part  although  void  in  part. 
Rochelcar  vs.  Boyle,  11  Mont.  451;  28  Pac.  872.j' 
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MONTANA. 

The  same  theory  pervades  in  this  case.  The  decision, 
however,  is  not  without  some  complication  of  language. 
It  seems  that  the  mortgagor  was  allowed  to  remain 
in  the  possession  of  the  property  with  unlimited  power 
of  sale  as  to  the  stock  and  the  fixtures,  but  the  pos- 
session of  the  stationary  property  (if  the  court  con- 
sidered it  in  the  possession  of  the  mortgagor  at  all ) ,  was 
under  the  eye  and  supervision  of  the  mortgagee.  It  also 
appears  that  the  Supreme  Court  of  Montana  had  for- 
merly held  in  the  case  of  Leopold  vs.  Silverman,  7 
Mont.  262,  that  a  mortgage  upon  a  shifting  stock  of 
merchandise,  where  possession  was  allowed  to  remain 
v/ith  the  mortgagor  who  was  given  unlimited  power  of 
sale,  was  void  in  law.  In  the  present  case,  however, 
the  court  evidently  regrets  its  former  decision,  and  in 
fact  practically  overrules  it,  stating  inferentially  that 
such  a  provision  in  itself,  unless  there  is  evidence  of 
bad  faith  or  active  evidence  of  an  intention  not  to  apply 
the  proceeds  to  the  mortgage  indebtedness,  is  not  void. 

At  any  rate,  the  decision  in  this  case  is  based  upon  a 
statute  in  INIontana  which  provides  that  no  mortgage 
of  goods  shall  be  valid  except  as  to  the  parties,  unless 
the  possession  of  such  chattels  be  retained  by  the  mort- 
gagee, or  the  mortgage  itself  provides  that  the  mort- 
gagor may  remain  in  possession  and  be  accompanied 
by  an  affidavit  that  the  same  is  made  in  good  faith  with- 
out design  to  hinder  or  delay  the  creditors,  which  mort- 
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gage  and  affidavit  are  required  to  be  recorded.  The 
court  then  holds  that  this  requirement  of  the  statute 
in  this  case  was  not  complied  with  as  to  the  stock  of 
goods,  and  that  therefore  the  mortgage  is  ineffective 
as  to  said  stock  of  goods,  but  specifically  avoids  holding 
that  the  mortgage  for  that  reason  is  impliedly  fraudu- 
lent even  in  part,  saying: 

"But  after  due  consideration,  we  do 
not  regard  the  case  as  involving  the  ques- 
tion of  fraudulent  intent  to  be  found  by 
applying  the  principles  of  constructive 
fraud  or  fraud  in  law,  so  much  as  the  ques- 
tion whether  or  not  the  parties  by  the  con- 
ditions which  they  entered  into  or  sanc- 
tioned by  their  conduct  made,  or  failed 
to  make,  a  valid  mortgage  as  to  the  whole 
or  part  of  the  property  intended  to  be 
covered  by  the  mortgage  lien,  or  having 
made  a  good  mortgage  so  far  as  shown 
by  the  terms  of  the  instrument,by  mutual 
agreement,  understanding  or  permission, 
the  j^arties  annulled  such  essential  condi- 
tion of  the  mortgage  as  to  the  whole  or 
part  of  the  property  mentioned." 

And  further,  that : 

"It  may  be  found  without  reference 
to  the  question  of  fraud,  that  the  ])arties 
fell  short  of  making  a  mortgage,  or  hav- 
ing made  one  tliat  tlicy  nullified  it  as  to 
the  whole  or  part  of  the  ])r()])erty  by  other 
agreement,  understanding,  or  permission 
touching  the  same." 

The  court  then  holds  that  as  to  the  property  of  a 
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stationary  character  on  which  there  was  no  power  of 
sale,  and  upon  which  it  must  be  assumed  that  the  mort- 
gagee had  control,  the  lien  of  said  mortgage  was  effec- 
tive. 

TEXAS. 

Cook  vs.  Halsell,  65  Tex.  1,  6. 


In  the  above  case  no  discussion  is  had  concerning 
the  question,  but  a  mere  short  statement  appears  that 
the  mortgage  is  valid  as  to  the  stationary  property. 

WISCONSIN. 

Eastman   vs.   Parkinson,   113   N.   W.   640,   13 
L.  R.  A.  (N.  S.)  921. 


The  Wisconsin  court  in  this  case  furnishes  a  good 
illustration  of  the  attitude  of  the  courts  holding  the 
view  that  a  mortgage  such  as  under  discussion  may  be 
valid  in  part,  though  void  in  part.  That  the  court  as- 
sumes that  one  of  the  reasons  for  the  courts  of  other 
states  holding  the  mortgage  void  in  toto  where  void  in 
part  is  one  of  punishment,  may  be  seen  from  the  follow- 
ing language  used  by  the  court: 

"Why  should  one,  in  such  a  matter, 
who  is  not  guilty  of  any  moral  turpitude, 
or  of  violating  any  written  law  creating  a 
forfeiture,  be  punished  in  excess  of  the 
utmost  possible  injury  that  could  occur  to 
others  from  the  technical  wrong. 
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"We  are  unable  to  see  any  wrong  in 
such  a  transaction;  one  where  there  is  an 
entire  absence  of  any  actual  intent  to  com- 
mit a  wrong,  that  should,  by  force  of  mere 
judicial  policy,  be  so  severely  punished  as 
by  taking  from  the  mortgagee,  not  only 
the  propeiy  he  did  not  intend  to  abso- 
lutely hold  as  security,  but  the  other 
property  also." 

Likewise,  the  court  does  not  approve  (in  the  ab- 
sence of  actual  intent  to  defraud),  of  the  Oregon  theory 
that  it  is  against  public  policy  to  hold  a  mortgage  void 
w^here  the  possession  of  property  with  unlimited  power 
of  disposition  is  left  with  the  mortgagor  without  ac- 
counting. 


It  may  be  concluded,  therefore,  that  in  all  the  states 
w^hich  have  held  that  such  a  mortgage  may  be  vahd  as 
to  stationary  stock  over  which  there  is  no  power  of  sale, 
yet  void  as  to  shifting  property  over  which  there  is 
a  power  of  sale  in  the  mortgagor,  the  reason,  where 
any  reason  is  assigned,  is  based  upon  the  doctrine  that 
an  agreement  permitting  the  mortgagor  to  retain  pos- 
session of  chattels  with  unlimited  power  of  sale  with- 
out an  accounting,  is  not  necessarily  against  2)ublic 
policy,  nor  void  per  se,  and  these  courts  are  becoming 
more  and  more  insistent  upon  the  re(iuirement  that  an 
intent  to  defraud  creditors  be  actually  shown  in  such 
cases.  True,  tliev  assume  that  certain  conditions  make 
a  prima  facie  case,  yet  they  allow  evidence  of  good  faith 
to  be  shown  and  some  of  them,  by  statute,  are  satisfied 
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with  the  requh'ing  of  an  affidavit  to  the  fact  that  the 
mortgage  is  executed  in  good  faith.  And  there  is  but 
a  sHght  step  from  this  position  to  the  holding  that  where 
prima  facie  fraud  only  is  established  as  to  the  prop- 
erty which  the  mortgagor  is  permitted  to  sell,  that 
the  mortgage  is  valid  as  to  property  upon  which  there 
is  no  such  power  of  sale. 

And  these  courts,  thus  holding,  criticise,  as  we  have 
pointed  out,  upon  a  false  premise,  the  other  courts 
which  hold  differently.  They  assume  that  the  courts 
which,  like  Oregon,  hold  that  the  mortgage  is  void  in 
toto,  base  their  reasoning  upon  the  idea  of  a  punish- 
ment to  the  mortgagee  for  having  permitted  a  fraudu- 
lent act. 

That  appellant,  likewise  so  misapprehends  the  doc- 
trine of  the  Oregon  and  other  courts  holding  similarly, 
and  shares  in  the  non-existent  "punishment"  theory 
ascribed  to  the  Oregon  doctrine,  by  the  Alabama,  Il- 
linois, and  other  cases  cited  by  him,  is  well  illustrated  by 
the  "poser"  which  apellant  propounds  to  this  court  in 
his  brief  (page  31)  : 

"Is  it  (referring  to  the  Circuit  Court 
of  Appeals)  going  to  say  to  Mr.  Peter- 
son: 'You,  Mr.  Peterson,  have  been 
guilty  of  a  fraud,  you  have  acted  in  a 
villainous  manner,  you  have  tried  to  in- 
jure the  creditors  of  this  company  by 
giving  the  corporation  money  with  which 
to  pay  them  all  off,  and  as  a  penalty  and 
punishment  for  this  grievous  wrong  this 
court  will  declare  that  your  fraud  has  so 
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permeated  and  tainted  the  whole  trans- 
action that  it  must  in  justice  to  the  cred- 
itors hold  the  mortgage  void,  not  merely 
as  to  the  supplies,  but  also  as  to  the  ma- 
chinery, tools,  equipment,  office  furniture, 
fittings  and  safe." 

Of  course,  this  assumption  is  not  a  correct  one.  The 
reason  that  the  mortgage  is  held  void  in  toto  in  Oregon 
and  other  states  is  because,  for  reasons  of  public  policy, 
it  is  presumed  conclusively  that  such  mortgage  was  made 
with  the  intention  to  defraud  the  creditors,  and  the  mort- 
gage having  been  fraudulently  entered  into  is  void  be- 
cause of  the  intent  with  which  it  was  entered  into;  in 
other  words,  these  courts  hold  that  the  m.ortgage  is  void 
ab  initio,  and  the  idea  that  a  mortgage  thus  void,  may  be 
valid  in  any  particular  is  incongruous. 


Now,  taking  up  a  discussion  of  the  courts  holding 
the  doctrine  which  may,  for  the  purpose  of  convenience, 
be  denominated  the  doctrine  of 

VOID  IN  PART,  VOID  IN  TOTO: 
COLORADO. 

Wilson  vs,  Voiglit  (Col.)  13  Pac.  726 
Brasher  vs.  Christophc  (Col.)  15  Pac.  403,  409 
Ilarhinson  vs.  Tvfs  (Col.)  27  Pac.  1014,  1015 
lioherts  vs.  Johnson  (Col.)  30  Pac.  590,  599. 
Dodge  vs.  Norlin  (Col.)  113  Fed.  303,  370 
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Says  the  Colorado  court  in  Wilson  vs.  Voight,  supra: 

"The  fact  that  other  property  besides 
merchandise  was  included  in  the  mortgage, 
does  not  affect  the  result.  There  are 
cases  which  hold  that  such  an  instrument 
may  be  void  in  part  and  in  part  valid, 
but  we  are  inclined  to  accept  and  apply 
the  doctrine,  elsewhere  announced,  that  if 
the  mortgage  be  void  as  to  a  portion  of  the 
property  mentioned  therein,  it  is  void  alto- 
gether. It  is  the  agreement  to  sell,  retain- 
ing the  proceeds,  or  the  act  of  selling  with 
the  mortgagee's  consent,  and  retention  of 
the  proceeds,  that  invalidates  the  transac- 
tion. Whether  this  agreement  or  this  act 
relates  to  one  part  of  the  property  mort- 
gaged or  another  is  a  matter  of  little  sig- 
nificance. In  a  case  like  the  one  at  bar, 
where  there  is  no  express  agreement,  why 
should  the  mortgage  be  held  good  as  to  the 
fixtures  but  void  as  to  the  goods  remaining 
unsold?  It  miay  be  that  had  things  re- 
miained  in  statu  quo  and  Voight  returned, 
he  would  have  proceeded  to  sell  the  fix- 
tures. If,  under  a  contract  providing  for 
the  sale  of  merchandise,  the  mortgage  may 
remain  valid  as  to  fixtures  and  other  prop- 
erty, it  should  follow  that  when  the  con- 
tract related  to  a  particular  line  of  goods, 
or  a  particular  part  of  the  stock,  the  mort- 
gage would  remain  unassailable  as  to  the 
rest  of  the  wares  and  commodities  .  .  . 
There  v/ill,  in  our  judgment,  be  less  con- 
fusion, and  in  the  end  less  real  injustice, 
by  adhering  to  the  rule  that  if  the  mort- 
gage is,  upon  this  ground,  void  in  part,  it 
is  wholly  void." 

And  in  the  case  of  Brasher  vs.  Cliristoplie,  supra,  the 
court,  after  quoting  the  language  of  Wilson  vs.  Voight, 
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as  set  forth  above,  makes  the  follovving  additional  com- 
ment: 

*'The  agreement  to  sell  invalidates  the 
mortgage  as  to  creditors  and  incum- 
brancers, and  this  effect  takes  place  at  the 
moment  of  delivery  of  the  instrument.  It 
is  not  necessarv  to  this  effect  that  anv  of 
the  property  be  sold  under  the  power.  The 
transaction  is  vitiated  ah  initio^  as  to  all 
the  property  upon  which  it  is  attempted 
to  create  a  lien,  by  the  reservation  of  such 
riffht,  and  not  bv  the  exercise  of  it." 

MINNESOTA. 

Horton  vs.  Williams,  21  INIinn.  187. 

Gallagher  vs.  Roscnfield,  47  Minn.  507,  511;  50 
N.  W.  696. 


Says  the  court  in  the  last  mentioned  case,  at  page 
511: 

"It  is  insisted  by  the  defendant  that 
since  by  the  terms  of  the  mortgage  the 
mortgagor  is  only  authorized  to  sell  the 
stock  in  trade,  the  mortgage,  thought  void 
as  to  the  liquors  and  cigars,  is  valid  as 
respects  the  fixtures  and  other  property 
to  which  the  license  to  sell  did  not  extend. 
The  better  ojDinion  su])ported  by  Horton 
vs.  Williams,  21  Minn.  187,  is  that  the 
entire  instrument  is  vitiated  by  the  fraud- 
ulcnt  provision,  as  to  a  ])art  of  the  goods. 
Russell  vs.  Winne,  87  N.  Y.  591.  Holt  vs. 
Kremer,  34  N.  J.  Va].  181.  Mead  vs. 
Combs,  19  N.  J.  Eq.  112.  Wallach  vs. 
Wylic,  28  Kan.  97.    The  unlawful  design 
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permeates  the  mortgage  .  .  .  The 
transaction  must  be  considered  as  a  whole 
.  .  .  This  is  the  only  sound  and  safe 
rule.  Wait  on  Fraudulent  Conveyances 
(2d  Ed.)  Paragraph  434.  Bpip  (=^ 
on  Fraud.  Conv.  (3d  Ed.)  page  487." 

MISSISSIPPI. 

Burk  vs.  Murphy,  27  Miss.  167,  187-188. 
Harmon  vs.  JSoskins,  56  Miss.  142,  149. 
Andrews  vs.  Partee,  79  Miss.  80,  84;  29  Sou.  788. 


The  doctrine  in  Mississippi  may  be  illustrated  by  a 
quotation  from  the  latter  case.    Says  the  court : 

"Notwithstanding  the  good  faith  and 
honest  purpose  of  both  the  men,  in  fact, 
still  the  law  denounces  a  trust  deed  ham- 
pered by  such  an  agreement  or  under- 
standing (permitting  the  mortgagor  to 
retain  possession  of  the  property  and  to 
sell  a  part  thereof)  as  fraudulent  and  void 
as  to  creditors.  The  rule  is  a  hard  one, 
but  it  is  too  well  settled  by  authority  for 
us  to  disturb  it.  The  understanding  be- 
tween Mr.  Dre  and  Mr.  Moore  is  the  *fly 
in  the  ointment'  which  vitiates  the  instru- 
ment, not  only  as  to  the  logs,  but  also  as 
to  everything  else  conveyed  by  it,  so  far 
as  creditors  of  the  grantor  are  concerned, 
and  this  is  thoroughly  well  settled  by  au- 
thority." 

MISSOURI. 

Independent  Packing  Co.  vs.  Barth  (Mo.)  106 
i  S.  W.  1121-1123. 
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Apparently  the  Missouri  court  will  not  now  follow 
the  doctrine  of  Bullien  vs.  Barrett,  87  IMo.  185,  and 
In  re:  Kirkbride  (Mo.)  5  Dillon,  116,  118,  cited  in  ap- 
pellant's brief,  since  the  recent  case  of  Independent 
Packing  Co.  vs.  Earth.  Plere  the  court  has  held  that 
the  mortgage  is  void  on  its  face  as  to  both  the  floating 
and  stationary  property,  because  it  provided  that  the 
possession  of  the  proj)erty  should  remain  with  the  mort- 
gagor, and  it  also  appeared  aliunde  that  the  mortgagor 
was  given  power  to  dispose  of  and  sell  "the  liquors  de- 
scribed in  the  mortgage." 

NEW  YORK. 

Russell  vs,  Winne,  37  N.  Y.  501 ;  97  Am.  Dec. 
755. 

Skillen  vs.  Endelman  (N.  Y.  11  Am.  B.  R.  766, 
768. 

Hedges  vs.  Polhemius,  30  N.  Y.  Sup.  556, 
In  re:  Volence  (N.  Y.)  197  Fed.  232. 

In  the  latter  case  the  District  Court  for  the  Southern 
District  of  New  York  reviews  New  York's  leading  au- 
thorities upon  the  question,  and  quotes  approvingly  the 
language  of  Russell  vs.  Winne,  as  follows : 

"I  think  it  entirely  settled  that,  if  a 
mortgage  be  one  wliicli,  by  reason  of  the 
fraudulent  purpose  and  intent  with  which 
it  is  executed,  is  declared  void  by  the  stat- 
ute, it  is  wholly  void,  notwithstanding  it 
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may  include  property  as  to  which  it  would 
be  valid  if  it  could  be  regarded  as  a  mort- 
gage of  that  only.  To  speak  more  clearly, 
if  a  mortgage  be  given  with  the  fraudulent 
intent  to  cover  up  and  conceal  from  cred- 
itors a  portion  of  the  debtor's  property,  it 
is  altogether  void,  notwithstanding  it  also 
includes  land  or  other  property  in  rela- 
tion to  which  there  is  a  bona  fide  intend  to 
convey  it  as  security  for  an  honest  debt, 
and  no  other  purpose  and  intent.  A  mort- 
gage, void  in  part  as  a  violation  of  the  stat- 
ute, is  void  altogether." 

SOUTH  DAKOTA. 

Greeley  vs.  Winsor  (S.  Dak.)  15  S.  Dak.  117, 
618;  45  N.  W.  325,  326. 


The  South  Dakota  court  in  the  above  case  follows 
the  general  trend  of  authority  and  what  is  believed  to  be 
the  better  doctrine,  and  bases  its  conclusions  upon  the 
following  reasoning: 

*'The  mortgage  v/as  upon  'goods,  mer- 
chandise, furniture  and  fixtures.'  The  per- 
mission to  sell  covered  only  'such  goods  as 
are  sold  in  the  usual  course  of  retail  trade.' 
Is  the  mortgage  prima  facie  fraudulent  in 
toto,  or  is  it  good  as  to  the  furniture  and 
fixtures,  they  evidently  not  being  included 
in  the  permission  to  sell?  The  law  con- 
demns such  a  mortgage  as  this,  not  be- 
cause its  terms  prove  any  fraudulent  or 
corrupt  motive  on  the  part  of  those  who 
made  or  those  who  took  it,  but  because 
such  a  mortgage  furnished  such  easy  facil- 
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ities  for  fraud,  and  is  so  well  adapted  to 
accomplish  unfair  and  fraudulent  results 
as  to  put  it  under  the  ban  of  suspicion.  It 
is  condemned  not  because  the  transaction 
was  inspired  by  a  bad  intent,  but  because  it 
naturally  leads  to  bad  results.  If  it  were 
the  actual  proved  intent  of  the  parties 
which  fixed  the  character  of  this  instru- 
ment as  fraudulent,  it  would  hardly  be 
contended  that  because  they  intended  to 
and  did  reserve  the  furniture  from  the 
operation  of  this  vicious  power  of  sale,  the 
mortgage  ought  to  be  held  good  as  to 
them,  but  upon  the  familiar  principle  that 
every  man  must  be  presumed  to  have  in- 
tended the  natural  and  legitimate  results 
of  his  acts,  the  law  substitutes  the  effect 
for  the  intent,  and  it  has  found  that  the 
effect  of  such  provisions  is  ordinarily  bad, 
it  assumes  that  the  intent  is  ordinarily,  or 
in  other  words,  presumptively  bad. 

There  are  other  reasons  for  applying 
this  rule  to  the  entire  mortgage  j^f'ovisions 
in  this  case.  The  mortgagee,  while  claim- 
ing to  have  security  ujwn  all  this  property, 
has  stipulated  and  consented  that  the  mort- 
gagor might  gradually  by  retail  sales 
deplete  and  consume  the  bulk  of  his  secur- 
ity, leaving  the  burden  of  the  debt,  not 
upon  the  entire  property,  which  he  pre- 
tends to  hold  under,  and  rchich  he  protects 
by  his  mortgage,  but  upon  the  furniture 
and  fixtures  which  alone,  of  all  the  mort- 
gaged property,  is  to  remain  under  the 
lien  of  his  mortgage,  and  must  const i- 
tiite  his  real  jn^ap^M^//'     (Italics  ours) 

It  may  not  be  amiss,  in  passing,  to  state  that  the 
latter  reason  assigned  is  in  conformity  witli  the  view 
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of  Dean  Bigelow,  expressed  in  his  work  on  the  Law  of 
Fraudulent  Conveyances  (1911).  This  eminent  writer 
is  of  the  opinion  that  the  better  authority  is  that  adopted 
by  the  court  below,  from  which  this  appeal  has  been 
taken.     Says  Dean  Bigelow,  page  294  (note)  : 

"It  is  not  necessary  that  the  debtor 
should  be  able  to  sell  the  whole  property 
for  his  own  use  to  make  a  case  of  fraudu- 
lent intent,  if  he  can  sell  or  dispose  of  any 
of  it,  that  is  enough," 

and  then  (returning  to  the  text)  says: 

''The  favored  creditor  has  not  been 
paidj  and  still  calls  for  payment  out  of 
the  property  mortgaged  .  .  .  That 
is  to  say,  he  has  allowed  the  debtor  to  have 
to  his  own  benefit  part  of  the  property 
within  the  lien,  when  that  might  have  been 
enough  to  pay  the  debt,  and  yet  required 
the  other  creditors  to  stay  their  hands  until 
he  can  make  good  his  claim  out  of  what  is 
left.  Ail  that  is  in  contemplation  when  the 
mortgage  was  executed — for  it  is  the 
natural  effect  of  the  terms  of  the  mort- 
gage," 

TENNESSEE. 

Bank  of  Home  vs,  Uaselton,  15  Lea.  216,  238. 
Bank  vs.  Brier,  95  Tenn.  331,  338. 
Somerville  vs.  Norton,  4  Yerger  (Tenn.)  541; 
26  Am.  Dec.  242,  246. 
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The  doctrine  in  Tennessee  has  ahready  been  adverted 
to  and  the  decision  in  the  case  of  Bank  of  Rome  vs, 
Haselton  has  been  quoted  at  great  length,  and  need  be 
merely  referred  to  in  this  connection. 

KANSAS.  XEW  JERSEY,  WEST  VIRGINIA. 

WaUach  vs.  Wiley,  28  Kans.  97,  107. 
Holt  vs.  Kremer,  34  X.  J.  Eq.,  181, 187. 
Chaflin  vs.  Foley,  22  W.  Va.  434.  441. 

The  cases  in  these  states,  while  not  so  thorouofhlv 
consideTed  as  in  the  states  above  mentioned,  yet  hold 
the  doctrine  that  a  mortgage  void  in  part  is  wholly  void. 

From  the  above  discussion  it  may  be  seen  that  in  all 
the  states  the  basis  for  holding  that  a  mortgage  of  the 
kind  under  discussion  is  void,  is  primarily  that  it  was 
fraudulently  entered  into,  and  the  majority  of  the  cases 
hold  that  this  fraud  is  conclusive  because  of  the  perni- 
cious effect  of  permitting  a  mortgagor  to  continue  in 
the  use  of  property  with  power  of  sale  thereof,  or  any 
part  thereof,  without  apphnng  the  proceeds  upon  the 
mortgage  indebtedness,  and  at  the  same  time  enabling  the 
mortgagor  to  place  his  property  beyond  the  reach  of 
his  general  creditors.  All  the  courts,  among  them,  the 
Supreme  Court  of  Oregon,  that  hold  to  such  a  view,  that 
have  passed  upon  the  question  as  to  whether  a  mortgage 
may  be  void  in  part  without  being  void  totally,  have  held 
to  the  effect  that  a  mortgage  void  in  part  must  be  totally 
void,  and  this  conclusion  must  of  necessity  follow,  if  the 
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premise  be  conceded,  that  a  mortgage  which  permits 
the  mortgagor  to  continue  in  the  possession  of  prop- 
erty with  unlimited  power  of  sale  thereof,  without  an 
accounting,  is  fraudulent  as  to  the  creditors,  because 
of  the  conclusively  presumed  intent  with  which  the 
mortgage  was  entered  into.  If  the  mortgage  is  fraud- 
ulent and  void  at  its  inception,  the  property  covered 
thereby  is  not  capable  of  being  segregated  into  void 
parcels  and  vahd  parcels.  The  mortgage  is  void.  And 
that  this  is  the  law  in  Oregon  is  apparent.  For 
example,  the  court,  in  the  case  of  Bremer  &  Co.  vs.  Fleck- 
enstein  k  Mayer,  9  Ore.  266,  273,  in  speaking  of  such  a 
provision,  and  after  concluding  that  the  mortgage  is 
fraudulent  and  void  as  to  the  creditors,  savs : 


"And  yet  its  oT)vious  effect  was  to  ward 
off  his  creditors  and  hinder  and  delay  the 
collection  of  their  demands  against  them, 
and  the  appellants  must  be  presumed  to 
have  so  intended.  We  have  no  hesitation 
in  declaring  such  an  arrangement  as  a 
fraud  upon  the  creditors,  and  cannot  be 
upheld." 


It  is  submitted,  therefore,  without  further  prolong- 
ing this  brief,  that  the  mortgage  in  this  matter  is  void 
ab  initio,  and  being  void  ab  initio,  the  invalidity  thereof 
inheres  of  necessity  in  all  of  it,  and  that  it  must  of 
necessitv  be  void  in  toto. 
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The  appellant  states,  on  page  29  of  his  brief,  that 
all  the  eases  in  accord  with  the  doctrine  of  Russell  vs, 
Winnej  37  N.  Y.  591,  are  either  cases  of  actual  fraud 
as  distinguished  from  constructive  fraud,  or  cases  which 
practically  "without  comment"  follow  these  cases  as  an 
authority,  and  further  states  that  most  of  the  cases  show 
actual  fraud,  citing  Wilson  vs,  Voight,  9  Colo.  614,  619, 
Greeley  vs.  Winsor,  1  S.  Dak.  117,  122,  and  another 
case. 

Neither  of  these  two  cases  cited  show  any  "actual" 
fraud,  and  both  of  them  specifically  negative  "actual" 
fraud. 

That  the  cases  in  accord  with  Russell  vs.  Winne  do 
not  follow  that  authority  without  "comment"  (which 
is  assumed  to  mean  "reasoning")  is  demonstrated  by  a 
mere  perusal  of  so  much  of  the  opinions  as  are  quoted 
herein. 

In  fact,  the  logical  discussion  of  many  of  the  cases 
in  accord  with  Russell  vs.  Winne  is  so  cogent  and  forc- 
ible that  counsel  for  appellee  in  this  brief  deems  it  un- 
necessary to  append  even  a  resume  thereof,  nor  to  en- 
cumber this  brief  with  language  of  his  own  which  could 
not  be  as  convincing  as  the  excerpts  whicli  have  been 
inserted  under  appropriate  headings  herein. 


We  will,  therefore,  close  this  brief  with  one  or  two 
observations  as  to  certain  phases  of  appellants  argu- 
ment. 
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Reference  is  made  in  appellant's  brief  to  the  case  of 
Etheridge  vs.  Sperry,  139  U.  S.  266,  271,  in  such  a  man- 
ner as,  unwittingly,  of  course,  to  leave  an  impression 
that  this  case  holds  in  accordance  with  appellant's  pres- 
ent contention.  As  a  matter  of  fact,  the  question  of 
void  in  part,  void  in  toto,  did  not  in  any  way  arise,  all 
of  the  property  mortgaged  being  shifting  in  character 
with  unrestricted  right  of  possession  and  sale  by  the 
mortgagor.  The  Iowa  courts  had  held  in  accordance 
with  the  Oregon  doctrine  and  the  Supreme  Court  of 
the  United  States  followed  these  decisions  (the  case 
arising  in  Iowa)  though  indicating  that  if  the  proposi- 
tion were  an  original  one  and  the  court  were  not  bound 
by  the  state  decisions,  it  would  have  reached  a  different 
conclusion. 

In  comm.enting  upon  the  case  of  Bremer  &  Co.  vs. 
Fleckenstein  &  JNIayer,  appellant  calls  attention  to  the 
fact  that  in  the  lower  court  the  proceeds  of  the  sale  of 
the  shifting  stock  were  segregated  from  the  proceeds  of 
sale  of  the  stationary  fixtures,  and  Bremer's  recovery 
was  confined  to  the  sum  of  $200.00,  representing  the 
proceeds  of  the  sale  of  the  shifting  stock,  whereas,  Brem- 
er's claim  was  for  the  amount  of  $289.00.  Appellant 
then  asks,  arguendo,  at  page  16  of  its  brief,  "If  the  Su- 
preme Court  thought  the  mortgage  void  in  toto,  why 
did  it  not  permit  Bremer  &  Company  to  recover  the 
full  amount  of  its  judgment  instead  of  limiting  it  to 
the  amount  at  which  the  stock  of  goods  was  valued?  Why 
did  they  not  recover  $289.00  instead  of  simply  $200.00?" 
And  appellant  thereupon  states  that  he  sees  no  explan- 
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ation  other  than  that  the  court  approved  of  the  segre- 
gation of  the  void  from  what  appellant  thinks  was  the 
valid.  As  a  matter  of  fact,  the  explanation  was  not 
far  to  seek.  It  was  distinctly  pointed  out  to  the  appel- 
lant in  the  opinion  of  Judge  Wolverton  in  the  instant 
case.  The  appeal  in  the  case  of  Bremer  vs.  Fleckenstein 
was  taken  by  Fleckenstein.  Bremer  was  apparently 
satisfied  with  the  $200.00  recovery  and  did  not  file  any 
cross  appeal,  hence,  the  Supreme  Court  of  Oregon,  un- 
der the  Oregon  practice,  had  no  jurisdiction  to  award 
any  larger  sum  to  Bremer  than  that  which  he  procured 
in  the  court  below.  ( See  opinion  of  Judge  Wolverton, 
Printed  Transcript  of  Record,  pages  32-35.) 

It  may  be  also  noted  passim,  that  the  doctrine  in 
the  instant  case  has  been  heretofore  held  to  be  the  law 
of  Oregon  by  the  United  States  District  Court  for  the 
District  of  Oregon  in  at  least  two  cases,  both  of  which, 
unfortunately,  are  unreported.    We  refer  to  the  cases  of 

In  re:  M,  Klorfein,  Bankrupt  (In  Bankruptcy 
No.  2250). 

In  re:  Snyder,  Bankrupt   (In  Bankruptcy  Xo. 

2275). 

The  occupants  of  the  United  States  District  Court 
bench  in  Oregon  have  both  rendered  illustrous  service 
as  members  of  the  Supreme  Court  of  the  State  of  Ore- 
gon, and  we  assume  tliat  it  will  not  be  deemed  amiss  to 
refer  to  this  fact  in  view  of  the  rule  followed  by  the 
United  States  courts  of  adopting,  in  questions  such  as 
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that  here  involved,  the  law  as  it  exists  in  the  state  in 
which  the  case  arises. 

Respectfully  submitted, 

SIDNEY  TEISER, 

Attorney  for  Respondent  and  Appellee. 
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